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Crime jpay be regarded a^Pdisease of the body polito] 
sodal disease, like individual disease, nay be studied front 
points of view. We may pay regard to its nature, its oi^ 
)pmditions, its varieties, or to the metl^ds of d^ctpig^ treatir 
m: prevettBfng it; and with respect to^veryaine of th^ tP* 
ani wide and numerous differences of opinion. » * 

Since the majority of men are not criminal, and 
minorily of men that are, it follows that there ate 
to produce this difference between man and iaan.f ,i* 

' ' i the same in all cases, and il so, is* there Iwt one ; 
liere more ; or are the factors differenf^^nk^iffer^ 
je difference between the criminal an4*to(5*ju^ 

[ir^ difference, to be recognised by stouchitail 
■ iffesri toy 7 Is tte criminal markn^off from ‘ 
shape of liis head,’ of his ears ; by his ph^wn 
( arms, and his physique g^aei;:^^ : 





lot speech, tiie leaction of Ids iiervoos lystegn,' sad im 

ne n t i l l fd^iarities ? Is fae a criminal bum, prodoct of 
bece^EtylalDne ; or does fae owe fais cruninalify to tfae inflnmoe 
of his Ofaciimstances ? If he is so bom, is his criminalitjr due to 
Ids parent^ and immediate ancestry, as vicious, dqnayed, 
f .dtseandf oiminal, drunken, or what not; or is he a tfarow-baok, 
toe rqirodi^AtiOn after many intervening generatibns of some more 
^ or less ren|f|te ancestral fonn, long superseded by more develt^ed 
types of man ? If his criminality is the result of his circum- 
. stances, is the crimina^ging factor ip the circumstances f 
.Is it geiSogic, climatic, gpogra(>hige^ or social ; and, if social, 
. tohat isphe effect of different social factors on the production of 
crime f • What Jis the effect of density of population, of grade of 
' civilisation, of sanitary and insanitary conditions, of employment 
ind unemployment, of mode of occupation, of education, imita- 
tionf exhortation ; of the unequal distribution^of wealth ; of peace 
^ffndfvar ? ' How should crime be detected, what methods should 
, be enjoyed for detecting, identifying and registering criminals ? 
How riiould they %e tried, wh£n cai^t ? Should the practice 
litigious as in English Courts, ^inquisitorial as in toose of 
^ooimtries in which the Common law does not prevail 7 How 
ought the criminal to be punished and how induced tojefonn? 
Ought he to be punished at all, and if so what is to determine 
the'seri»ity, what the methods 'of . punishment. Lastly, how is 
crinm to be prevented ? ^How are children to be trained so that 
ffiey may not become criminals, how are those who have joined 
ranks*of criminals tg be*persuaded to desert thei^and live 
I Imes; and«by what means is crime to be made so diiEficult 

or so uncemut£rative that it is not worth while to commit it ? 

These are" the questions with which the Science of Criminology 
is concerned. These are the questions it discusses, and to whitm 
it seeks to flhd answers. It would be absurd to pretend that 6nal 
or eten satisfactory answers %ive yet been given to the majority 
of but^fdfirageous attempts have been made. Mudi 

aifo(||iari(m has*be^ collected; multitudes of facts have been 
tsdid^ted^lhany minds, in many countries, have been at work 
opon^subject for the last thirty years ; and tte tentative jmswerp 
jdiatcan noixCbS given on many of the points enumerated are 
full ^of interest, not only to the student of crime and of hnmanify 
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at largCi but to the legislator, the judge, the prison auftiority 
and the police. That much remains to do, the ^minologist 
would be the first to admit; but that much has been done is 
apparent from the laborious works that are now ‘submitted 
to . the English-speaking public in the Modem Criminal 
Science Series. Each of the books in the series lias been*? 
chosen because it repfesents the latest and most luofd statement 
and discussion of some of the problems of ^minology.^ 
Lombroso’s Crime, its Causes and Remedies, is ent^ed, as the 
work of the founder of modem^riminology, to appear in an ^ 
English dress. Its subjedi 4S sumci^ntly in^cated b^ its titlfi. 
It discusses in detail and with an elabonde statistical basis, all tht 
factors that the most vivid imagination cduM surest a^ possible 
causes or conditions of cAme ; and shows what ground there is * 
for supposing that they exert an influence oh its production. It 
discusses, moreover in the light of the great leamingi and 
experience of its author, the means that have been and m|y 
employed for the prevention and punishment of crime^ from^ 
liquor-laws to flogging, aqd frofti religious ministrations to expert 
evidence. Modern TheoHes of Criminality, by Signor 
Bernaldo de Quirds, is not confined, as its title suggests, to an 
historical survey of the theories of the origin of Criminality of 
which so many have been promulgated. It includes also an 
account Penology in diffe^nt countries and at different times, 
and describes the elaborate and successful methods now employed 
for the identification of criminals. Professor Gross entitles his 
book Criminal Psychology : it is in Jact, however, ft book on ’ 
Psychol^^ in relation to Crime. It examines the psychology, « 
not only of the criminal, but of the judge, the ^itnes^ and the 
police ; and contains an immense store of curious learning. It 
is 4 vast lesson on the fallibility of human nature, showing how 
bur senses may deceive us ; our memory may play US false ; our 
emotions and desires may warp, ii5t only our testimony, but our 
beliefs ; how the value of evidence may be efllM^, not by 
the prejudices, the superstitions, the emotioAs of the witne^ but 
even by his sex, age, bodily health, and a score of dt^r factors. 

The volumes by Lombroso, de Quirds and Gross jvill be 
followed by others, covering should their recftp^n warrant it, 
all the primary aspects of Criminology. • 
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GENERAL INTRODUCTION TO THE 
# B^ODERN CRIMINAL SCIENCE SERIES. 

I At the Nation^ Conference of Criminal Law and Criminology^ 
held in Chft&go, at NdHhwestem University, in June, 1909, 
the America^ Institute of Criminal Law and Criminology was 
drg^&uzed; ^nd, as a ^art of its lN>rk, Ij^e following resolution was 
pi|ped: I ■ # 

Whereas^ it is exceedingly desirable that important treatises 
qn ciimindlogy in«foreign langua^s be readily accessible in 

the^ English language, Reso&ed^ wat the president appoint a com- 
mittee of five with power to select such treatises as in their judg- 

* q^nt should be translated, and to arrange for their publication.” 

* * /The Committee apppinted under this Resolution has made careful 

* investigation of the literature of the subject, and has consulted 
by frequent correspondence. It has s^cAed several works from 
ameng the mass of material. It has anCnged with publisher, with 
aq^ors, and with translators, for the immediate undertaking and 
rapid p^gress of the task. It realizes the necessity of educating 
the professions and the public by the wide diffusion of information 
on this subject. It desires here to expkiin the considerations which 
have moved it in seeking to ^lect the treatises best adapted to the 
puipose. 

For the canimunity at l^rge, nt is important to recognize that 
griminal scitace is a. larger thing than criminal law. Tfie legal 
profession in particular has a duty to familiarize itself with the 
principles of that science, 9 ^ the sole means for intelligent and 
systematic improvement of the criminal law. 

Twcf centuries ago, while modem medical science was still young, 
medical practitioners proceeded fipon two general assumptions: 
one as to the cause jgf disease, the other as to its treatment. As 
to the^cause of dfSease# — disease was sent by the inscrutable will 
of Godt No plan could fathom that will, nor its arbitrary opera- 
tion. As t# the treatment of disease, there were believed to be 
a few reffiedial ag^ts of universal efficacy. Calomel and blood- 
letting, for ^aiflple, were two of the principal ones. A larger or 
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tmaUer dose ol cal o md , a gawtor or Imb quantity' of 
— this Uindly indiscriniinate mode d treatment war r^Kltdi0d''lQ^ 
orthodox for all common varieties of ailmmit. .And(^ Ids dticanel 
pill and his bloodletting lancet were carried evoywhere edth Mm . 
by the doctor. ■ 

Nowadays, all this is past, in medical science. As to the causes 
of disease, we know that th^ are facts of nature, — various, bt^ 
distinguishable .by diagnosis and researdi, and mot& o# less capa^ 
ble of prevention or control or oounter>action. A/fb the trea^ 
ment, we now know that there are various spedl^c iMkdes of treat' 
ment for specific causes or symptoms, and that the treatment must 
be adapted to the cause. In sho|f:i the individualization of disOtse, 
in cause and in treatmentrltf the doip^uant trtith of mod^ medical 
science. c * 

The same truth is now known about crime; bqt the understand- 
ing and the application d it are^'ust ^opening upon us. llie dd. 
and still dominant thought is, as to cause, that a crime is caused . 
by the inscrutable moral free will of the human being, doing m 
not doing the crime, just as it pleases; absolutely free in advailb^ ' 
at any moment of time| to choose or not to clToose the criminal act, 
and therefore in itself t^e sole and ultimate cause of crime. As to 
treatment, there still are^just two traditional measures, used^in 
varying doses for all kinds of crime and all kinds of persons,— 
jail, or a fine (for death is now employed in rare cases onlj||. iftit 
modem science, here as in medicine, recognizes that crime also 
(like disease) has natural crises. .It need not be asserted for one 
mommxt that crime is a disease. But it does have natural causep, — . 
that is, circumstances which work to produce it in a given case. 
And as to treatment, modem sci^ce recognizes thatgienal or re^ 
medial ^treatment cannot possibly be indiscriminate and machine- 
like, but must be adapted to the causesf and to the man as affecte<f 
by those causes. Common sense and logic alike require, inevitably, 
that the moment we predicate a specific cause for an undesirable 
effect, the remedial treatment must be specifically a^pted to that 
cause. . 

Thus the great troth of the present and t^future, for criminal 
sdence, is the individualization of penal trei^mSDti — for thajt man, 
and for the cause of that man’s crime. * • 

Now this troth opens up sf vast field for re-ezan^ation. It 
means that we must study all the posrible data ti^t cui be causes 
of crime, — the man’s heredity, the man’s j&yrical and moral 
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ttnotbiial tenq;ienuneiit, the suiroaiulingB his 
»j«iirth|j||jjl'j)ieaent home, and oth» cmuHtions, — all the influeneiiig 
And it means that the effect of diffeient methods 
. eif tBsatlMmt, old or new, for different kinds of mmi and of causes, 
' must be rtudied, experimented, and compared. Only in this way 
mm aochrate knowledge be reached, and new effidmit measures 
|>e adoi^ed. . ' 

' • AH ttos^ias been going on in Europe for forty years past, and in 
Hmited fields In this country. All the branches of kuence that can 
ndp have Men* workingi — anthropology, medicine, psydiology, 
econmnics, ipdology, philanthrqpy, penology. The law alone has 
nbstained. The science of law the one to be served by all this. 
But the public in general fnd the l^&l profession in particular 
hive rennined either /gnorant of the entire subjebt or indifferent 
to the entire sci^tific movement. And this ignorance or indiffer- 
, <mce has blocked the way tn progress in Administration. 

The Institute therefore takes upon itself, as one of its aims, to 
imnilcate the study of modem criminal science, as a pressing duty 
for the legal profesaon and for the thoughtful coihmunity at large. 
t)ne of its principal modes of stimulating and aiding this study is 
to makS available in<the English language.tiie most useful treatises 
nogr extant in the Continental language!. Our country has started 
late. There is much to catch up with, in the results reached else- 
WAei^ We shall, to be sure, profit by the long period of argument 
and theorizing and experimentation which European thinkers and 
workers have passed through. But to reap that profit, the results of 
. their experience must be made accessible in the English language. 

fhe effort, in selecting this series of translations, has been to 
•choose tho^ works which bes^ represent the various schools of 
thought in. criminal science *the general results reached, the points 
%>f contact or of controversy, and the contrasts of method — having 
always in View that class of works which have a more than local 
value and could best be serviceable to criminal science in our country. 
As the science has various aspects and emphases — the anthro- 
pological, psychological, sociolorical, legal, statistical, economic, 
pathological — due regard was paid, in the selection, to a representa- 
tion ^ all these «s^ts. And as the several Continental countries 
have opntributcHl in difl^rent ways to these various aspects, — France, 
Germany, ^^y, most abundantly, but the others each its share, — 
the effo^ was iqgiade also to recognize the different contributions as 
far as feasible. • ^ 
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Hie selection made by the Committee^ then, leiilecmti^^ 
judgment of the works that are most useful and most instnmiive lo9y> 
the purpose of translation. It is its conviction this Series* 
when completed* will furnish the American student of criminal . 
science a i^stematic and sufficient acquaintance with the controlling 
doctrines and methods that now hold the stage of thought in Con- 
tinental Europe. Which of the various principles and method^ 
will prove best ^apted to help our problems can only bd tohl after 
our students and workers have tested them in our o|hi experiencq| 
But it is certain that we must first acquaint ourl^lkn with these 
results of a generation of European, thought. a * 

In closing* the Committee thin|pl it desirable to «refer the mem- 
bers of the Institute* for *pTirposes o{[^iurthe^ investigafipn of t!l^e 
literature* to the ‘‘ Preliminary Bibliograplqr of Modenr CriminSl 
Law and Criminology” (Bulletin No. I of the^^Gary Library of 
Law of Northwestern University)? alr^tdy issued to members of. 
the Conference. The Committee believes that some of the Anglo-. . 
American works lis|ed therein will be found useful. 

Committee on Translations. 

9 

Chairmant Wm. W. SummERs, 

Secretary of the Comparative Law Bureau of the American S 
Bar Aaeaciaiiony Philadeiphiaf Pa, 

Ernst Freund, 

Professor of Law in the University of Chicago, 

Maurice Pabmelee, 

Professor of Sddology in the Stale University of Kansas, 

Roscoe Pound* ^ " 

Professor of I^w in the University of Chicago, 

Robert B. Scott, ^ 

Professor of Political Science in the State University of 
W^consin, « 

John H. Wigmore* 

Professor of Law in Northwestern University^ Chicago, 



INTBODUCTION TO THE ENGLISH VERSION. 

' 'What Ilrafessor Gross presents in this volume ^is nothing less 
t^jOB «n api^M pqrdiology of the judicial ‘processes, — a critical 
sorv^ ci th« prooedures inddent to the administration of justice 

* with due reoagnition of their intrinsicaOy psychological character, 
andvyet with the msif^t conferreiiby a responsible experience with 
a working system. . Tlftre is iipthing mol^ significant in the history 
of*institut«m8 than th^ tendency to get in the way of the very 
purposes which thgy were devised to meet. The adoration of meas- 
ures -seems to be an .ineradkabl# human* trait. Prophets and re- 

* formers ever insist upon the values of ideals and ends — the spiritual 
■^meanings of things — while the people as iuiti|fally drift to the 
•wwiship of cults and ceremonies, and thus secure the more super- 

,• ^cial while losing the deeper satisfactions of a dufy performed. So 
restraining is the formal rigidity af primitive cultures that the 
m^jd of man hardly moves within their aenforced orbits. In com- 
pl^^odeties the conservatism, which is at once profitably con- 
semti^ and needlessly obstructing, assumes a more intricate, 
a more evasive, and a more engaging form. In an age for which 
madunety has accomplished such heroic service, the dej^dence 
upon mechanical devices acquires quite unprecedented dimensions. 
It is compatible with, if not^rovocative of, a mental indolence, — 
an attentioit^to details suffident.to operate the machinery, but a 
disindinalion to think aboufthe principles of the ends of its opera- 
fion. There is np set of hftman relations that mchibits more dis- 
tinctively die issues of these undesirable tendencies than those 
which the process of law adjusts. We have lost utterly the older 
sense «f a h^lowed fealty towards man-made law; we are not 
suffering from the inflexibility of ^e Medes and the Persians. We 
manufacture laws as readily as welo steam-rollers and change thdr 
pattergs to suit tbe,roa^ we have to build. But with the profit of 
our adaptabOityVe are in danger of losing the underlying sense of 
purpose thab inspires and continued to justify measures, and to 
lose also f ootai^ intimate intercourse with problems of theory and 
philosophy which i^one of the requisites of a professional equipment 
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Mid one nowhere better ajppreeiated than m oounti^ . |p^ 

Teutonic ideals of culture. The present viduine bean thl^prtMlIil 
of performing a notable service for En^ish leadeip by rettdielhnig 
accessible an admirable review of the data and prim^es gennaiie 
to the practices <d justice as related to thdr intunate jocmditicmiiig 
in the psychological traits of men. 

The significant fact in regard to the procedures of justice is that 
they toe td men, by men, and for men. Any attempt to elim^te 
unduly the human element, or to nteem a system# apart from Its 
adaptation to the psychology of human traits asHhey serve the 
ends of justice, is likely to result in a machine-madelgustioe and a ' 
mechanical admimstration. As %ineans of furthering l^e plaaCtghy 
of the law, of infusing it*<irith a la^ge huiflan vitality c— a mo^ 
ment of large scope in which religion and ethics, economics and 
sociology are wortiiily cooperating — the psychology ol the party* 
of the first part and the party of 'the iscond part may well be' con> 
Sidered. The psychology of the judge enters into the considerati<m 
as influentially as the psychology of the offender. The mapy- 
sidedness of the problems thus unified in a common applicatiofl’*}s 
worthy of emphasis. There is the problem of evidence: the ability ' 
of a 'witness to observe /ind recount an incident, and the distortions 
to which such report is liable through errors of sense, confusioi of 
inference with observation, weakness of judgment, Dreoos g piiai p n. 
emotional interest, exdtement, or an abnormal mental sj|pdi1tep. 
It is the author’s 'view that the judge should understaira these 
rriations not merely in their narrower practical bearings, but in 
their livger and more theoretical aspects which the study of jisy- 
chology as a comprriiensive science sefs forth. There is the allied 
problem of testimony and belief which concerns tibe peculiaity 
judidal qualities. To ease the step frdm ideu to thrir expressioi^ < 
to estimate motive and intention, to know andcappraise at their 
proper value the logical weaknesses and personal foibles of all kinds 
and conditions of offenders and witnesses, — to do this in accord 
with high standards, requires that men as well as evidence shall be 
judged. Allied to this problem which appeals to a large range of 
psycholofpcal doctrine, there is (yet another which appeals to a 
yet larger and more intricate range, — that pf^pman character and 
condition. Crimes are such complex issues as to demand the sys* 
tematic diagnosis of the crifliinal. ’Heredity and vi'vironmmit, 
assodaticms and standards, initiative and sugmi^bility# may 
be condoning as well as aggravating factors a what becomes a 
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pecu^ temptatkiDs of distjnctive periods of life, 
iatnision of subtle abnonnalities, particulari^ when 
ty]pe, have broi^ht it about that the pqrchologist has 
procedures to include the study of such 
-deviation; fuid thus a common set of findings have an equally per- 
tinent though a different interest for the theoretical student of 
q^tions and the practitioner. There are» as well, certain special 
psychologidsl conditions that may color and quite transform the 
interpretation bf a situation or a bit of testimony. To distinguish 
between hysMncal deception and lying, between a superstitious 

• believer in 4he reality of an experience and the victim of an 
acttKd hallucination, to detect iqhether a condition of emotional 
excitemen1|Or despair iiS a cau^^ or an effe^, is no less a psychological 
problem tnan the more popularly discussed question of compelling 

^ confession «f guilt^by the analysis of laboratory reactions. It may 
well be that judges and lawf^rs dUd men^of science will continue to 
differ in their estimate of the aid which may come to the practical 
^ pursuits from a knowledge of the relations a| the psychologist 

• Qffisents them in a non-technicld, but yet systematic analysis. Pro- 

• fessor Gross believes thoroughly in its importance; and those who 
read hisibook will arrive at a clearer* view of the methods and issues 
th%|; give character to this notable chapter in applied psychology. 

Th^uthor of the volume is a distinguished representative of the 
naSSSllecientific study of criminology, or “ criminalistic ” as he 
prefers to call it. He was bom December 26th, 1847, in Graz (Steier- 
mark), Austria, pursued his university studies at Vienna and Qrtiz, 
and^qualified for the law in 1869. He served as “ Untersuchungs- 
richter” (examining ma^tlate) and in other capacities, and re- 
ceived his Qgrt academic appointment as professor of criminal law 
» gt the Univeraty of Czemo^tz. He was later attached to the Ger- 
man University ct Prague, %uid is now professor in the University 
of Graz, tfe is the author of a considerable range of volumes bearing 
on the administration of criminal law and upon the theoretical 
foundations o^ the science of criminology. In 1893 he issued his 
“Handbuch fur Untersuchungsmhter, als System der Kriminal- 
istik,” a work that reached its ^h edition in 1908, and has been 
translated into rigl\|t fojeign languages. From 1898 on he has been 
the editor of tile “ Archiv fOr Eriminalanthropologie und Krimi- 
nalistik,” o^ which about twenty v<4umes have appeared. He is a 
frequent 4 Contrib|}tor to this journal, which is an admirable repre- 
sentative of an affiSent technical md to the dissemination of interest 



XU INTEODUCTIO» TO THE ENGLISH VEESHJN 

in an important and difficult fidd. It ia also wOTtby^ in di tktt * 
that at the University xd Graz he has estaMished a Misenni 
Criminology, and that his son, Otto Gross, is xriP known as * 
specialist in nervous and mental disorders and as. a oontrSmtor to ’ 
toe pi^chological aspects of his specialty. The vdmqe here pi»>. 
sented was issued m 1897; the translstioo is from the second and 
enlarged edition of 1905. Ihe volume may be accepted as an authmir 
tative exposition of a leader in his “ Fach,” and is the more acceptable 
for purposes of translation, in that the wide int^esto d the writer 
and his sympathetic handling of hb material impaA'hn unusually 
readable quality to his pages. 

Joseph JaaxBOir. 

Madison, Wisconsin, ^ 

Deckmbbb, 1910. 



. Am^OaEfS PREFACE TO THE ENGLISH EDITION. 

Thu jpkeamt work was the first really objective Crixxunal Piqrchol- 
fbgjr whia^ dealt with the mental states of judges* experts* jury* wit^ 
niessM* etc^ as well as with the mental states of c^minals. And a 
%tudy of the I:>r9ier is just as needful as a study of the latter. The 
heed has fortunately sip&e been recognized and several studies of 
special topilb treated in this book — e. g. depositions of witnesses* 
*{^oeptio^ the pathofprmic li^ supe^tition* probability* sensory 
yiusionf* f inference* sexual #differenc&* etc. — have become the 
subjects of a considerable literature, referred to in our second edition. 

I agiedd with tnuch pleasure to the (Reposition of the American 
* I^titute of Criminal Law and Criminology to have the book trans- 
lated. I am proud of the opportunity to address Americans and 
Englishmen in their language. % 

I can cply hope tjiat the translation will justify itself by its use- 
. fulnes&to the legal profession. 


Hans Gross. 




TRANSLATOR’S NOTE. 


#THi^resent verdon of Gross’s Kriminal Psychologie differs from the 
ori^iiial in the fact that many references not of general p^diological ■ 
oscriminolo^cd interest or not readily accessible to En^ish readers 
have been elihmiated, and<iui some instances more accessible ones 

* have been insarted. Prof. Gross’s erudition is so stupendous that 
it* reaches far out into texts whtve no ordinary reader would be 
able or will^ to follo^ him, and the b<%k suffers no loss from the 
ex^on. In other places it was necessary to omit or to condense 
passages. •Wherever this is done attention is called to it in the 
notes; The chief omission if a pttrtion of the section on dialects. 

* Otherwise the translation is practically literal. Additional bibliog* 
^rapliy of paychological and criminological works j^kely to be gener* 
«a^ helpful has been appended. 
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CRIMINAL PSYCHOLOGY. 


INTRODUCTION. 

* 9f all d^dplines neoessaiy to 3ie crii(|imal justice in addition to 
thi knowledge of law, the most important are those derived from 
psychology. For such sciences teach him to know the type of man 
it'is his business to deal wit]^. Now psychological sciences appear 
> in various forms. There is a native psychology, a keenness of vision 
.given in the march of experience, to a few fortunate persons, who 
^se^rightly without having learned the laws wUtch determine the 
c5urse of events, or without being even conscious of them. Of this 
native psychological power many men show traces, but very few 
indeed are possessed of as much as criminaliAs intrinsically require.. 

the colleges and pre-professional schools we jurists may acquire 
a little scientific psychology as a ** philosophical propaedeutic,’’ but 
we all know how insufficient it is and how little of it endures in the 
business of. life. And we had rather not reckon up the number pf 
criminalists who, seeing this insufficiency, pursue serious pb^fKfiio- 
logicri investigations. • 

^ One especial psychological discipline which was apparently created 
^ for our sake* is the psychology of law, the development of which^ 
ii Germany, Volkmar ^ recounts. This science afterward developed^ 
through the^ instrilmentality of Metzger ^ and Platner,’ as criminal 
psychology. From the meffical point of view especially, Choulant’s 
collectjpn of the latter’s, Quaestiones,” is still valuable. Criminal 
piQrchology wfis developed further by HoSbauer,^ Grohmann,^ 

• 

^ W. Volkmann v. Volkmar: Lehrbuehder Psychologie (2 vols.). COthen 1875. 
^ j L* ** Oirichtlich-mediciniflCDe Abhandlungen.** KOnigsbeig 1803. 

sErtht I^tner:# QuestlSiies medicinae forensis, tr. German by Hraerieh. 
Iiapzwft20. 

O. Hoff^uer: Die Psychologie in^ihren Hauptanwendungen auf die 
Reehtspfli^. ^%alle'1823. 

* G. A.iQr6hmantf:^deen lu riner physiognomiachen Anthropologie. Leip^ 
sigl791. • 



2 INTRODUCTION 

t 

Hemroth,^ Schaumann,* Btlinch,* Edkartshauaeii,^ and lMhefif* la# 
Kant's time the subject was a bone of ccmtention between^facultidlK 
Kant representing in the quarrel the philosophic, Meteger, HoffbatAr, 
and Fries,* the medical faculties. Later legal pqrchofbgjr was simplj^ 
absorbed by psychiatry, and thereby completely subsum^ among the 
medical disciplines, in spite of the fact that Regnault,* still later, at-* 
tempted to recover it for philosophy, as is pointed out in Friedreich'^t 
well-known text-book (cf. moreover V. Wilbrand's® text-boo]k;. 
Nowadays, criminal psychology, as represented by Kraus,® Krafll- 
EJbing,^® Maudsley,^^ Holt^ndorff,^ Lo 9 ibroso,^®Vnd ethers has be- 
come a branch of criminal anthropology. It is valued ^ the doctrine 
of motives in crime, or, according^o Liszt, as the investigation oi the 
pi^chophysical condition*D(the cnmigal. It t s thus oqly ji part of ®the 
subject indicated by its name.^^ How utterly criminal psychology Has 
become incorporated in criminal anthropology is demonstqited by the 
works of Nficke,^* Kurella,^® Bleuler,^^Dallemagne,^® Marro,'® Ellis;f> 
Baer,®^ Koch,® Maschka,® Thomson,® Ferri,® Bonfigli,® Corre,® etc. 

I Johann Heinrotk: Grundstige der Kriminalpsjrchologie. Berlin 1833. « 

® Schaumann; Ideen su einer Kriminalpsychoiogie. Halle 1792. m • 

^ Mttnch: t)ber den Einfluss der Kri^nalpi^chologie auf ein System dftr 
Kiiminal-Rechts. Nambeig 1790. « , * 

^ Eckartshausen: t^ber die Notwendigkeit p^ebologischer Kenntnisse bei 
Beurteilung von Verbrechefn. Mdnohen, 1791. 

®J. Fnes: Handbuch der psycholc^scher Anthropologie. Jena, 1820. # 

® E. Regnault: Das gericntuche UrteO der Arste Uter psychologische Zu- 
stSnde. COhi, 1830. 

7 J. B. Friedreich: System der gerichtlichen Pgychologie. Regensburg 1832. 

> Wilbrand: GerichtUche Psyoholc^e. 1858. 

* Kraus: Die Psychologie des Verbrechens. Kibingen, 1884. 

^ 1® V. Krafft-Ebing: Die zweifelhaften Geisteszustlinde. Erlangen 1873. 
i^Haudsley: Physiology and Pathology of the Mind. 

V. Holtzendorn — articles in ** Rechtsl^kon.*’ • 

Lombroso: L’uomo delin(^uente, etc. 

Aschaffenburg: Articles m Zeitscheift f. d. gesamten Strafrechtwis6em> 
Bchaften, especially iix XX, 201. ^ 

^ Dr. P. NIicke: Uber Kiiminal Psychologie, in the above-mentioned Zeife ^ 
schrift, Vol. XVII. • • 

Verbrechen und Wahnsinn beim Weibe. Vienna, Leipfig, 1884. 

Moral Insanity: Arztliche SachverstSndigen-Zeitung, 1895; NeurqhH 
gisches Zentralblatt, Nos. 11 and 16. 1896. 

Kurella: Naturgeschichte des Verbrechers. Stuttgart 1893. 4 

Bleuler: Der geborene Verbrecher.^ MUnchen 1896. ^ 

18 Dallemagne: Kriminalanthropologie. Paris 1896. 

^•Marro: I caratteri dei deliquenti.# Turin 1887. I carcerati. Turin 1885. 

®® Havelock Ellis: The Criminal. London 1890. 

A. Baer: Der Verbrecher Leipzig 1893. ^ 

®®Koch* Die Frage nach dem geborenen Verbrecher. • Ravensberf 1804. 

Maschka: Handbuch der Gerichtlichen Medizin (vol. TV). Tabinjen 1883. 

*8 Thomson: Psychologie der Ve#orecher. 

*Ferri: Gerichtl. Psychologie. Midland 1893. • 

Bonfigli: Die Natugeschichte des Verbrechers. li^iiand 1892s 
Corre: Les Criminels. Paris 1889. c 
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be that form of poydnologif 
^ vnth. mme; not merely, the psychopathology of 

of the criminal mind. But takai even 
litendly, the psychology required by the criminalist. 

^ No doubt aSme is an objective thing. Cain would actually have 
slaughtered Abel even if at the time Adam and Eve were already 
4^* But for us each crime exists only as we perceive it, -<^as we 
iftrn to know it through all those media established for us in criminal 
pgDcedure. But these media are based upon sense-perception, upon 
the perceptio%of tBe judge |md his assistants, i. e.: upon witnesses, 
^ accused, and^experts. Such perceptions must be psychologically 
vali^B-ted. The knowledge of the principles of this validation 
demands ag|in a special departm^t of ^neral psychology — even 
such a pragmatic applied psychology as voill deal with all states of 
mind that might possibly be involved in the determination and judgment 
of •crime. is ^e Vim of th|p boqk to present such a psychology, 

t “If we were gods,” writes Plato in the Symposium, “ there would 
be no philosophy ” — and if our senses were truer and our sense 
Greener, we should need no psychology. As it is w#must strive hard 
determine certainly how we see and think; we must understand 
these processes according to valid laws organized into a system — 
otherwise we remain the shuttlecocks of sense, %iisunderstanding and 
accident. We must know how all of us, — we ourselves, witnesses, 
experts, and accused, observe and perceive; we must know how 
they think, — and how they demonstrate; we must take into 
account how variously mankind infer and perceive, what mistakes 
and illusions may ensue; how people recall and bear in mind; how 
everything varies with age, se^, nature, and cultivation. We must 
ajso see clearly what series of influences can prevail to change all 
^ those things Vhich would lyive Been different under normal con- 
ditions. Indeed, the lOiTgest ^lace in this book will be given to the 
witness and^he jifdge himself, since we want in fact, from the first 
to keep in mind the creation of material for our instruction; but the 
psychology of the criminal must also receive consideration where- 
ever the issuers not concerned with his so-called psychoses, but 
with the validation of evidence. • * 

Our method will be that funda|;iental to all psychological in- 
vestigation, and iqSy be divided into three parts: ^ 

1. The preparation of a review of psychological phenomtoa. 

^ P. Jettpn: Versuch einer wissenschaftlichen BeCTUnduna der Psycholoeie, 
Berlin 185^ . • 
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\ Study of caiisal tdat^^ . ^ :«r 

8. Establishment of the principles of pqrchic activity; 

The sab|ect4natter will be riiawn on the mm hand*' am 1^t 
already presented by pqrchological sdenbe, biri %ill be tzei^^ 
throu^out from the point of view of the criminal judge, tmd, pre- 
pared for his purposes. On the other hand, the material will be 
drawn from these observations that alone the criminolQgist at we^ 
can make, and <nt this the principles of pqrcholo^ will be tnouj^ 
to bear. ’ 

We shA.ll not espouse' either pietism, sceptldsm,,or critidsm. 
We have merely to consider the individual phenomena' as th^ may ^ 
concern the criminalist; to examine them and to estauish wha^iper 
value the material may* l^ve f^ him; w^at portioni^ may ba of 
use to him in the interest of discovUiing the truth; and where Ae 
dangers may lurk that menace hun. And just as we are aware 
that the comprehensioii, of the f}mda|aental cdUcepts bl the exact 
sciences is not to be derived from their methodology, so we must 
keep clearly in mind that the truth' which we criminalists have to. 
attain can not b#constructed out of the formal correctness of the* 
content presented us. We are in duty bound to render it materttdfy 
correct. But that is to be achieved only if v^e are acquaiftted with 
principles of psychology, and know how to make them serve our 
purposes. For our problbm,- .the oft-quoted epigram of Bail^’s, 
*‘The study of physiology is as repugnant to the pi^chologist as 
that of acoustics to the composer,” no longer holds. W£ are not 
poets, we are investigators. If we are to do our work properly, we 
must base it completely upon modem psycho physical fundamentals. 
Whoever expects unaided to find the right thing at the ii{dit moment 
is in the position of the individual who didn’t know whether he could, 
play the violin because he had hot ypt tried. We Inust gather 
wisdom while we are not required to iise it; when the time for * 
use arrives, the time for harvest is over. * « 

Let this be our fundamental principle: That we eriminaliete 
receive from our main aowree, the wUneaaea, many more inferencee 
than abaervations, and that this fact is the basis of so many miHtAlren 
in our work. Agmn and agmn we are tau^t, in the deposition of 
evidence, that only facts as pli^ sense-perceptions should be pre- 
sented; that inference is the judge’s affais. Btft we only «ppear 
to obey this principle; actually, most of what we note as fact 
and sense-perception, is notliing but a more or less justed 
judgment, which thou{^ presented in the h^i^bstest b^ef, still 

m 
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■ truth. “AnuksuB Hsto, aed mai^ arnica 

*Tbm IS ipi doubt that there is an inerting, and f<xr us jumts, 
a not ummj^f^ffant demand for tlm study of psychology in its bearing 
on our putiBBsion. But it must be served. The spirited Abb6 
•de Ba^^ itdd at a meeting of criminalists in Bruss^ that the 
^msetU tmdeney the eeienee qf eriminal law demande the obtenaHon 
. ^ the fads qf tite dcMy life. In this observation consists the alpha 
|nd om^ of our work; we can perform it only with the flux of 
sens(«y aiq^aranies, and Jthe law which determines this flux, and 
^ aeoorduig t(j^ which the appearances come, is the law of causation.' 
B<^ we are nowhere so neglectful of causation as in the deeds of 
numkind. ^ knowledge of that region (^y psychology can give us. 
Hence, to become conversant* with psychological principles, is the 
obvious duty of that conscientiousness which must hold first place 
among the forces \hat consqpe tb® state.* It is a fact that there 
k has .been in this matter much delinquency and much neglect. If, 

. then, we were compelled to endure some bitterness on account of it, 
* le^it be remembered that it was always directed*Upon the fact that 
we insisted on studying our statutes and their commentaries, feaiv 
fully exduding every^ other discipline that might have assisted us, 
and have imported vitality into our profession. It was Gneist^ 
wKb complained: “ The contemporary 16w stage of legal education 
is to be explained like much else by that historical continuity which 
plays th% foremost role in the administration of justice.” Menger ^ 
does not mention ” historical continuity ” so plainly, but he points 
sternly enough to the legal sciences as the most backward of all 
disciplines that were in contact with contemporary tendendes. 
That these accusations are justified we must admit, when we con- 
sider what StSlzel * and thq genifd creator of modem civil teaching 
demands: "It must, be recognized that jurispmdence in reality 
is nothing* but the thesis o? the healthy human understanding in 
matters of law." But what the " healthy human mind ” requires 
we c^ no longer discover from our statutory paragraphs only. 
How shamefuhit is for us, when Goldschmidt * openly narrates how a 
famous scientist exclaimed to a student in his laboratory: “ What 
do you want here? You know ^thing, you understand nothing, 
you nothing,^ yom had better become a lawyer.” 

* R. Qndst: Aphorismen zur Reform dee RechtsstudiuniB. Berlin 1887. 

* A. Mengsr: in Archiv fOr Bocide GeseUeebung v. Braun 11. , 

* A. 8ltblsd: Scbtilung fOr die ffivilistiche Praxis. 2d Ed. Beriin 1896. 

*8. Ooldschmi^t: weebtsstudium und PrttfungBordnung. 8tattgart 1887. 
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Nov let us for once frankly confess vliy ve ai» 

. grac^ul reproaches. Let us agree that ve have not studimdyjpyf Oinyb^ 
with jurisprudence as a science, have never envisaged it as an 
piricaJ discipline; that the aprioiistic and dassical traction had k^t. 
this insight at a distance, and that where investigatioi^ and diovt 
toward the recognition of the true is lacking, there la<^ everythrag • 
of the least scientific importance. To be scientifically legitimate 
we need first of all the installation of the disciplines of reseaiclr 
which shall have direct relationships with our proper task. In tlik 
way only can we attam that spiritual ipdependtoce ])y means <» 
spiritual freedom, which Goldschmidt d^nes as the j^air of the 
higher institutions of learning, anc^hich is also the idem of our 
business in life. And this tafk is n^ too great. “ Life is ryovemenk,’* 
cried Alois von Brinz,^ in his magnifioent inaugural address. “ life 
is not the thought, but the thinking which comes in the fullness of 
action.” • . ^ * * • 

It may be announced with joy and satisfaction, that since. the 
publication of the first edition of this book, and bearing upon it, 
there came to life % rich collection of fortuitous works which hi^e 
brought together valuable material. Concerning the testimony of 
witnesses, its nature and value, concerning memory, and the types 
of reproduction, there iS now a considerable literature. Everywhere 
industrious hands ate raised, — hands of psychologists, physicians, 
and lawyers, to share in the work. Should they go on unhurt we 
may perhaps repair the unhappy faults committed by our alhcestors 
through stupid ignorance and destructive use of uncritically col- 
lected material. 

*A.v. Brins: t^ber UoiveTBaUt&t. IlektotBrede 1876. * 
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tHE SUBJECTIVE CONDITIONS OP EVIDENCE: THE 
MENTAL ACTIVITIES OF THE JUDGE. 

TvsLB^k. The Conoitionb of Taking Evidence. 




Topic I. METHOD. 

Section i. (k) General Considerations. 


.S 0 CBAT&, dealing in the Meno with the teachability of virtue, 
• i^nd? for one of Meno’s slaves, to prove by him the possibility of 
absolutely certain a priori knowledge. The slave is to determine the 
• length of a rectangle, the contents of which is«twice that of one 
*mSuuring two feet; but he is to have no previous knowledge of the 
^^matter, and is not to be directly coached by Socrates. He is to 
I^Bsodvor the answer for himself. Actually the slave first gives out 
' an*inconect answer. He answers that 'the length of a rectangle 
having twice the area of the one mentioned is four feet, thinking 
that thS length doubles with the area. Thereupon Socrates tri* 
umphantly points out to Meno that the slave does as a matter of 
fact not yet quite know the truth under consideration, but that he 
really thinks he knows it; ^d then Socrates, in his own Socratic 
way, leads the slave to the correct solution. This very significant 
procedure fA the philosopher » cited by Guggenheim^ as an 
^ illustration of the essence o) a priori knowledge, and when we prop> 
erly consi4er what we have \o do with a witness who has to relate 
any fact, we may see in the Socratic method the simplest example 
of our task. We must never forget that the majority of mankind 
dealing leiih any subject whatever always believe that they know and 
repeat the truOt, and even when tfayy say doubtfully: “ 1 believe. — 
It seems to me,” there is, in this tentativeness, more meant than 
meet^the ear. ’^en yiybody says: “ I believe that — ” it merely 
means* that he intends to insure himself agfunst the event of being 
contradicted by better informed persons; but he certainly has not 

1 M. GSggenheijfi* €)ie Lehre vom aprioristischen Wissen. Berlin 1885. 



tlH» doubt his esqneision indioites. Whea, iii 

some bare fact is in question It runed/* “ It liras 9 
" His beard was broTm/’ or “ It was 8 o'dodc,”) H does not mstb^ 
to the narrator, and if he imparts sue& facts with tne introdudM^ 

“ I believe,*’ then he was really uncertain. The matter brines 
important only where the issue involves partly-concealed observa-' 

> tions, conclusions and judgments. In such cases another factr^ 
enters — ooncdt; what the witness asserts he is fiuriy certain 
just because he asserts it, and all the ** I believes,” ” Perhapsea^' 
and *‘It seemeds,” dre merely insurance ‘against all acd- 
dents. ^ 

Generally statements are madq without such reservations cnd> 
even if the matter is not (ong cert^, with fuU assprffiice. 'What 
thus holds of the daily life, holds also, and more intensely, of oCiilt- 
witnesses, particularly in crucial matters. Anybody ^jrperienced 
in their conduct comes tto be absolutely convinced that witnessip 
do not know what th^ know. A series of assertions are made 
with utter certainty. Yet when these are successively subjected to ■ 
closer ezaminatioiil, tested for their ground and source, only a vgry/* 
small portion can be retained unaltered. Of course, one may here . 
overshoot the mark. It often happens, even in the routine of daily' 
life, that a man may be made to feel shaky in his most abso^te 
convictions, by means of an energetic attack and searching questions. 
Conscientious and sanguine people are particularly ea^ ^bjects 
of such doubts. Somebody narrates an event; questioning begins 
as to the indubitability of the fact, as to the exclusion of possiblf ? 
deception; the narrator becomes uncertain, he recalls that, becau# 
of a lively imagination, he has already believed himsdf to bs^ 
seen things otherwise than they actually were, and fina^ he adiiits 
that the matter might probably have been different. During trials 
this is still more frequent. The circuipstanco of being' in coiirt of 
itself excites most people; the consciousness that one’s statement is, 
or may be, of great significance increases the excitement; and the 
authoritative character of the ofBcial subdues very many people 
to conform their opinions to his. What wonder then," that however 
much a man may be convinced df the correctness of his evidence, 
he may yet fail in the faeebf thf doubting judge to know anything^ 
certainly? • • 

Now one of the most difScult tasks of the criminalist is to hit, 
in just such cases, upon the truth; neither to acc^t the testimbi^ 
blindy and uncritically; nor to render the witifbs^ who ^mwise 
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li, vadHatiiig and doubtful. But it is stjQ mcue 
i'tlte witness, who is not inteutionallyjfd^jdiig, but 
ired Incorrectly or has made false conclumns, to a 
troth as Socrates leads the slave in the Meno. 
It is as : ino(i<|rn as it is comft^table to assert that this is not the 
•judge’s busidess — that the witness is to depose, his- evidence is to 
be accepted, amd the judge is to judge. Yet it is supposed before 
areiything cto that the duty of the court is to establish the material 
^th — that the formal troth is insufficient. Moreover, if we notice 
false obser^^ons*and let theih by, then, under certain circum- 
^ stance, we im minus one unportant piece of evidence pro and con, 
anc^the whme case may be turned topsy turvy. At the very least 
a'hfuris of development ^ the presihtatiou of evidence is so excluded. 
W« shall, theni proceed in the^ocratic fashion. But, inasmuch as 
we are not concerned with mathematics, and are hence more badly ' 
placed in Che matfier of pro(^, w^ shall haye to proceed more cau* 
tiously and with less certainty, than when the question is merely 
. oqe of the area of a square. On the one hand we know only in the 
fOtaiest cases that we are not ourselves mistakeUI so that we must 
*noT, without anything further, lead another to agree with us; on 
the othef hand we must beware of perverting the witness from his 
possibly sound opinions. It is not desirable*to speak of suggestion 
in Bus matter, since, if I believe that the tfther fellow knows a matter 
better than I and conform to his opinion, there is as yet no sugges- 
tion. ^d this pure form of change of opinion and of openness to 
conviction is commonest among us. Tl^oever is able to correct 
the witness’s apparently false conceptions and to lead him to dis- 
obvei his error of his own qpcord and then to speak the troth — 
whoever can do this and yet does not go too far, deducing from the 
facts nothii^ that does no| actUuUy follow from them — that man 
is a master among u§. 


' Section a. (b) The Method of Natural Sdence.t 


If fiow we ask how we are to plan our work, what method we are 
to follow, we must agree that to establish sdentifically the principles 
of our discipline alone is not sufficient. If we ate to make progress, 
the dyQy routing also jnust be scientifically administered. Eveiy 
srotenSe, every investigation, every official act must satisfy the same 
demand as that made of the entire juristic sdence. In this way only 

1 a jif Qron’s/Sshiv VI, 328 and Vin, 84. 
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ma we tise above the mm workaday wadd of inumidoijbdbdi^AMII^; 
ita sense-dulling disgust, its vexatious monotoiqr, alid it^ lr^MlNllr 
menace against law and justice. 'Wbile jurists mei<^ stisdied |ite 
language of dead laws, ei^unding tbem with ^ort^bnoeasmg, liiid, 
one may complain, pn^unding more. We must have deqMned dt 
ever bring scientific. And this because law as a sciehce painfully 
sought justification in deduction from long obsotete norms mid m 
the explanation of texts. To jurispmdmice was left only the eooply 
shril, and a man like Ihering *■ spoke of a “ riicus f<» dialeeti^^ 
acrobatic tricks.” * * • 

Yet the srientific quality is right to hand. We need only to tidce ^ 
hold of the method, that for nearly a centiuy has mam itsmj to 
us the most helpful. Since Watfiktinig (18^9) * told us^ “ Jurispru- 
dence must become a nati^ sdenc^’ men have rung riuinges^upim 
this battle cry (cf. Spitzer *). And even if, because misunderstood, 
it led in some directions wrongly, it^does seen! as if d genuinriy 
scientific direction might be given to our doctrines and tiiriv applica- ^ 
tion. We know very well that we may not hurry. Wherever people . 
delayed in establiabJng the right thing and then suddenly tried jForiO! 
it, they went in thrir haste too far. This is apparmit not only in 
the situations of life; it is visible, in the very recent hasty cOiiclusions ^ 
of the Lombrosists, in their veiy good, but inadequate observations, 
and unjustified and strained inferences. We are not to figure / 
scientific method from these.^ It is for us to gather facts and io 
study them. The drawing of inferences we may leave to dur molU 
fortunate successors. But in the daily routine we may vary i^s 
procedure a little. We draw there particular inferences from, coftect 
and simple observations. “From faq^s to ideas,” says Ottingenl^ 

“ The world has for several millenniums tried to subdue matter to 
preconceptions and the world haS fail^. Now the ^ro(^uie is 
reversed.” “From facts to ideas” — there, lies our 'road, let us 
for once observe the facts of life without ptejudicw* without maTimq 
built on preconceptions; let us establish them, strip them of tdl 
alien character. Then finally, when we find, nothing more in the 
least doubtful, we may theorize about them, and dsaw infetmices, 
modestly and with caution. • 

Every fundamental investiga^on must first of all establish the 

> R. V. Ihering: Schen nnd Ernst in der Jurisprudens. \elpsig 1885|* 

> WamkOnig: VerBuch oner Beg^ndung des Rechtes. Bonn 1819. * 

^ H. Spitser: Uber das Verh&ltnis der Philosophie zu doa wganischen Natu> 
viasenschaften. Leipzig 1883. * 

«CT. Gross’s Arcluv VIII 89. » 

* A. V. Ottingen: Moralstatistik. Erlangen 1882, • 
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: * 
ef li^Mdbject mittter. This is the maadm of a book, Uber 

^ (1886), one of the wisest ever written. The same 
a^ma^c piwposition must dominate every legal task, but e! 9 >ecially 
every task oflbrimmal law. It is possible to read thousands upon 
thousands of testimonies and to make again this identical, fatiguing, 
. contrary observation: The two, witness and judge, have not defined 
the nature of this subject; they have not determmed what they 
\ranted of each other. The one spoke of one matter, the other of 
|hother; but just what the thing really was that was to have been 
established, Jhe one did not know and the other did not tell him. 
But the blame for this defective formulation does not rest with the 
witness — formulation was the other man’s business. 

' /Hien \hf real issue U defined ffie essentially modem and scientific 
iiivestigation begins. Ebbingftaus,^ I believe, has for our purpose 
defined it best. It consists in trying to keep constant the complex 
of conditibns dembnstrated to be^ necessary for the realization of a 
^veja effect. It consists in varying these conditions, in isolating one 
from the other in a numerically determinable order, and finally, 
I in establishing the accompanying changes with segard to the effect, 
*in^a quantified or countable order. 

. I canmot here say anything further to show that this is the sole 
correct method of establishing the necessary principles of our science. 
Tlk aim is only to test the practicality of this method in the routine 
of a criminal case, and to see if it is not, indeed, the only one by 
which tb attain complete and indubitable results. If it is, it must 
be of use not only during the whole trial — not only in the testing 
of collected evidence, but also in the testing of every individual 
portion thereof, analyzed in^o its component elements. 

Let us first consider the whole trial. 

The effeM is here the evidence of A’s guilt. The complex con- 
dditions for its establishment are the collective instruments in getting 
evidence; ^the individual conditions are to be established by means 
of Ihe individual sources of evidence — testimony of witnesses, 
examination of the premises, obduction, protocol, etc. 

TSe constaniification of conditions now consists in standardizing 
the ^present instance, thus: Whenever similar circumstances are 
given, i. e.: the same instruments of evidence are present, the evi- 
dence of guilt isj^stab^shed. No'^ the accompanying changes with 
reganf to the effect, i. e.: proof of guilt through evidence, have to 

1 Erd^nn: die Dummheit. 1886. 

3 Ebbinghaus: uW das Gedfichtniss. Leipzig 1885. 



be tested — therd<ne tbe jpdividaal conditians — te.:* ; 
viduai sources of evidence ^ve to be estoblidied and >tb^ 
to be determined and eoned. finally, the accompanying chimgifi 
effect (conviction by evidence) is to be tested. Th^last ptooeiW|^. 
requires discussion; the rest is self evident. In our business isdadidl^* 
is comparatively eaay> inasmuch as any individual statement, aoy^ 
visual impression, any effect, etc., may be abstracted without diffk 
culty. Mudi harder is the determination of its value. If, howeve^ 
we clearly recognize that it is necessary to express the exact vidl|^ 
of each particular source of evidence, and that tiie ti||k is only to 
determine comparative valuation, the possibility of su^ a thing, in ^ 
at least a sufSdently dose degree of certainly, must be gran|jpd. 
The valuation must be .made iiff respect qf two thin^ — (l)!*iis 
rdiabUity (subjective and rdative); (H) its si^(/{ca7ics’ (objective apd 
absolute). On the one hand, the value of the evidence itsetf must 
be tested accprding to the appraisement of the person wife presents 
it and of the conditions under which he is important; on the other, i 
what influence evidence accepted as reliable can exercise upon the . 
ej^ect, considered in fmd for itself. So then, when a testimony is « 
being considered, it must first be determined whether the witn^ 
was able and willing to speak the truth, and further, what the im- 
portance of the testimony may be in terms ol the changes it may 
cause in the organizaUon ofthe case. * 

Of greatest importance and most difficult is the variation of con- 
ditions and the establishment of the changes thereby g^erated, 
with regard to the ^ed, — i. e.: the critical interpretation of the 
material in hand. Applied to a case, the problem presents itself . 
in this wise: I consider each detail of ^dence by itself arid cleared ' 
of all others, and I vary it as often as it is objectively possible to do 
so. Thus I suppose that each statement of the witness4night be a 
lie, entirely or in part; it might be incorrfct observation, false* ■ 
inference, etc. — and then 1 ask myself: Does the evidence of guilt, 
the establishment of an espedal trial, now remain just? If not, is 
it just under other and related possible circumstances? Am I in 
possesrion of these circumstances? If now the degree of apparent 
truth is so far tested thqt these variations may enter and the accu- 
sation still remain just, the defendant is convicted: but only under 
these circumstances. ^ \ • 

The same procedure here required for the conduct of a com« 
plete trial, is to be followed also, in miniature, in the^roducrion 
of particulars of evidence. Let us again consiriie an instance. 
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dbip is the establishment of the objective correctness 
, m Bom^paitinaiar p<wt (made by statements of witnesses, looks, 
etc^. llie eomj^ of conditions consists in the collection of these 
ii^iiences whim might render doubtful the correctness — i. e., 
dishonesty of witnesses, defective examination of locality, un* 
v^bility^ of the object, ignorance of experts, etc. It is necessary 
to know deariy which of these influences mi^t be potent in the 
moe in hand, and to what degree. The standardization consists, 
al|P this time, in the comparison of the conditions of the present 
case with those of dther cas^s. The mriaiion, again, consists in the 

• abstraction fr|pi the evidence of those details which might possibly 
be incorrect, thus correcting it, f^m various points of view, and 
finally, in ofa^erying the ^ect a| it defines itself under this variety 
of firmulation. 

This procedure, adopted in the preparation and judgment of 
eadi new piW» of evidence, ewludas error as far as our means con- 

• cefvably permit. Only one thing more is needful — a narrow and 
minute research into that order of succession which is of indis- 
ffen^ble importance in every natural science. “ Of all truths 
concerning natural phenomena, those which deal with the order of 
succession* are for us the most important. Upon a knowledge of 
them is grounded every intelligent anticipati<hi of the future ” (J. 
S. hfiU).» The oversight of this doctrine is the largest cause of our 
failures. We must, in the determination of evidence, cleave to it. 
WheneveiPthe question of influence upon the “ effect ” is raised, the 
problem of order is found invariably the most important. Mistakes 
and impossibilities are in the main discovered only when the ex- 
amination of the order of succession has been undertaken. 

In short: We have confined ourselves long enough to the mere 
^study of our iSgal canons. We now set out upon an exact considera- 
tidn of their material. To do ;this, obviously demands a retreat to 
the starting-point and a beginning we ought to have made long ago; 
but natural sciences, on which we model ourselves, have had to do 
the identical thing and arc now at it openly and honestly. Ancient 
medicine looked* first of all for the universal panacea and boiled 
theriac; contemporary medicine disf^ts, uses the microscope, and 
experiments, recognizes no panacea, ^ccepts barely a few specifics. 
Modemynedicine lias seen the mistake. But we lawyers boil our 
theriac even nowadays and regard the most important study, the 
study of reality, with arrogance. 

^ J. 8. Mill: System offLoeie. 
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Topic II. PSYCHOLOGIC LESSONS. 

Section 3* (a) General Considerations.^ 

Of the criminalist’s tasks» the most important are those involving 
his dealings with the other men who determine his wwk, with wit^ 
nesses, accused, jurymen, colleagues, etc. These are the mc^ 
pregnant of consequences. In every case his success depends on 
skill, his tact, his knowledge of human nature, his patience, and Us 
propriety of manner. Anybody who takes the trouble, may note 
speedily the great differences in efficiency between ^ose who do 
and those who do not possess ^eh qualities. That they ar% im- 
portant to witnesses and accused is ^doubted. But.thN importance 
is manifest to still others. The intercourse between various examhfing 
judges and experts is a matter of daily obseiyation. ^Qne judge 
puts the question according to la<w and expects to be respected, fie 
does not make explicit how perfectly indifferent the whole affair is 
to him, but expe^ have sufficient opportunity to take note of that 
fact. The other narrates the case, explains to the experts its va|gou|P 
particular possibilities, finds out whether and what further elucida-^ 
tion they demand, perhaps inquires into the intended manner tod 
method of the expert solution of the problem, informs himsdf of 
the case by their means, and manifests especial interest in the diffi- 
cult and far too much neglected work of the experts. It may be 
said that the latter will do their work in the one case as in Ihe other, 
with the same result. This would be true if, unfortunately, experts 
were not also endowed with the same imperfections as other mor- 
tals, and are thus far also infected by interest or indifference.* Just 
imagine that besides the examinjng magistrate of a great superior 
court, every justice and, in adffition# all the chiefs and officials^ 
manifested equal indifference! Thenjeveh the most devoted expejPts 
would grow cool and do only what they absolutely had to. But if 
all the members of the same court are actuated by the same keen 
interest and comport themselves as described, how different the-; 
affair becomes! It would be impossible that even the indifferent^^ 
and perhaps least industrious e&perts, should not be carried out of 
themselves by the general in|srest, should not finally realize the 
importance of their position, and do their titmosV *• .t 

The same thing is true of the president, the jurymen and the^ 
fellow-judges. It is observable that here and the^ a piesiding justi^^ 
succeeds in boring all concerned during even crifiui^ cases interesting^ 
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M th^pselvdsi f^e inddent drags on» and people are interested only 
m finally sedng the end of the matter. Other presiding justices 
again> fortunat^ the majority, understand how to impart apparent 
importance to ^ven the simplest case. Whatever ofiSce anybody 
may hold, — he and his mates are commissioned in the common 
task, and shc^d the thing come up for judgment, everybody does 
1||^ best. The difference here is not due to temperamental freshness 
tediousness; the result depends only upon a correct or incorrect 
psychological handling of the partidpants. The latter must in 
every single case belled and«trained anew to interest, conscientious- 
«ness and co-^;>eration. In this need lies the educational oppor- 
tumty of the criminal judge. Wh^her it arises with regard to the 
acctsed, thelwitness, the^ associate justice^ or the expert, is all one; 
it if invariably the same. 

That knowledge of human nature is for this purpose most im- 
poftant to &e criminalist willibe as little challenged as the circum- 
* stance that such knowledge can not be acquired from books. Curi- 
ously enough, there are not a few on the subject, but I suspect that 
1|^h(^ver studies or memorizes them, (such books as Pockel’s, 
^erz’s, Meister’s, Engel’s, Jassoix’s, and others, enumerated by 
Volkmar)^will have gained little that is of use. A knowledge of 
hiiny-n nature is acquired only (barring of cdurse a certain talent 
thereto) by persevering observation, comparison, summarization^ 
and further comparison. So acquired, it sets its possessor to the 
fore, an(f makes him independent of a mass of information with 
which the others have to repair their ignorance of mankind. This 
is to be observed in countless cases in our profession. Whoever has 
had t6 deal with certain sorts «of swindlers, lying horsetraders, anti- 
quarians, prestidigitators, soon comes to the remarkable conclusion, 
^ that of this class, exactly thqse who flourish most in their profession 
alld really get* rich understan(| their trade the least. The horse- 
dealer is no connoisseur whatever in horses, the antiquarian can not 
judge the value nor the age and excellence of antiquities, the card- 
sharp Jmows a few stupid tricks with which, one might think, he 
ought to be able to deceive only the most innocent persons. Never- 
theless they all have comfortable iifcomes, and merely because they 
know their fellows and have practised^ this knowledge with repeatedly 
fresh aj^lications.* • 

I do not of course assert that we criminalists need little scholarly 
knowledge of law, and ought to depend entirely upon knowledge of 
men. We need exacflv as much more knowledge as our task exceeds 
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that at the horse-deater* but we cau' not do witb^t iS^w] 
humanity. The immaige onerousnesa of the judge’s o^tie 
just the fa($ that he needs so very much mote thgn his bare legid 
knowledge. He must, before all things, b$ a jurist and not mwd^.a 
criminalist; he must be in full possessidn not only of the knoWle^ 
he has acquire^ in his academy, but of the veiy latest up-to-date 
status of his entire science. If he neglects the purely theoreli<^, 
he degenerates into a mere laborer. He is in duty bound not e^ 
to make himself familiaf with hundreds of things, to.be ablqtto 
consort with all sorts of crafts and trades, but hlso, finally, to form 
so much out of the material supplied him by the la|[ as is possible^ 
to human power. ^ ^ 

■ . . • if * 


Section 4. (b) Integrity of Witnesses. 

One of the criminal judge’s grossest derelictions from duty con- 
sists in his simply throwing the witness the question and in per- < 
mitting him to s^ what he chooses. If he contents himself in that, 
he leaves to the witness’s conscience the telling of the truth^^and 
the whole truth; the witness is, in such a case, certainly responsible 
for one part of the untruthful and suppressed* but the responsibility 
for the other, and larger part, lies with the judge who has failed to 
do his best to bring ouf the uttermost value of the evidence, in- 
differently for or against the prisoner. The work of education is 
intended for this purpose, — not, as might be supposed, IfSr training 
the populace as a whole into good witnesses, but to make that 
individual into a good, trustworthy witness who is called upon to 
testify for the first, and, perhaps, fo» the last time in his life? This 
training must in each case take two directions — it must make hiin 
want to tell the truth; it must make hbn able to tell tfie truth. The^ 
first requirement deals not only wijb the. lie alone', it deals with 
the development of complete conscientiousness. How to face the 
lie, itself can not be determined by means of training, but con- 
scientious answers under examination can certainly be so acquired. 
We are not here considering people to whom truth is an utter stranger, 
who are fundamentally liars aJid whose very existence is a libel 
on mankind. We consider h^ only those people who have been 
unaccustomed to speaking the full and unadu^rated try^, whd 
have contented themselves throughout their lives with “appnm- 
ihately,” and have never had the opportunity of learning the v^ue , 
of veracity. It may be said that a disturbingly large number of 
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are to wandering, in conversation, and in the r^ro* 
d!kiion^<^ thl jpast. They do not go straight, quickly, and openly 
to Ihe point, loiter toward it — ** If I do not leadi it in a bee 
liOe, 1 can gi^ along on by-paths, if not to-day, then to-morrow; 
and if 1 really. do not get to it at aU, I do get somewhere else.’* Such 
people have not homes but inns — if they are not in one place, 
Aiother will do. 

These persons are characterized by the event that whenever 
has seen their h>itermg and puts the matter to them with just 
anger, they efther get frigh^ned or say carelessly, “ Oh, I thought 

• this was not ib accurate.” This famine of conscience, this indiffer- 
enc#to truth, does far-reaching dteiage in our profession. I assert 
thaj^*it does immensely gifeater harm than dbvious falsehood, because, 
indeed, the unvarnished lie is much more easily discoverable than 
the probable truth* which is still untruth. Moreover, lies come 
generally from people with re^rd & whom one is, for one reason or 

* iinother, already cautious, whUe these insinuating approximations 
^re made By people who are not mistrusted at alii 

• The lack of conscientiousness is common to all ages, both sexes, 
«and to alk sorts and conditions of men. But it is most characteris- 
tically frequent and Aarply defined among jieople who have no 
realdbusiness in life. Whoever romances ip the daily life, romances 
when he ought to be absolutely truthful. The most dangerous of 
this clasi^are those who make a living by means of show and ex- 
hibition. They are not conscienceless because they do nothing 
worth while; they do nothing worth while because they are con- 
scienceless. To this class belong peddlers, street merchants, inn- 
keepers, certain shop-keepers,^ hack-drivers, artists, etc.,* and es- 
pecially prostitutes (cf. Lombroso,«tc., etc.). All these people follow 
m a galling perhaps much troubled, but they do no actual work and 
have chosen their profession to avoid regular, actual work. They 
have much unoccupied time, and when they are working, part of 
the work consists of gossip, part of loafing about, or of a use of the 
hands that is little more. In brief, — since they loiter about and 
make a profit out of it, it is no wonder that in giving evidence they 
also loaf and bring to light only approximate truth. Nor is it diffi- 
cult to indicate ai^ogous persons m the higher walks of life. 

The ibost hatefffi an(f most dangerous of these people are the 
congenital tr^pips — people who did not have to work and faithfully 
pursued the oppoiAunity of doing nothing. Whoever does not 

1 Cf. Ldweii8tiimn,*m H. Gross’s Archiv, VII, 191. 



lecogni^tha place for idlers and that 

earth must be earned by labor» is without consdenc 
sdehtious testimony need be expected from such. Among the few 
rules without exception which in the course of long experience 
the criminalist may make» thb is one — that the real ^ampe of b(kh 
sexes and all walks of life will ne/oer testify txmsderUm^dy; — hie 
niger est^ hunc Tu; Romanes caveto. ^ # 

Section 5. (c) The Correctne]^ of TeAunong. 

The training of the witness into a^capcuniy for trulfc-telling must ^ 
be based, (1) on the judge’s knowledge of all the conditions ^tbat 
affect, negatively, correct observations fmd reprod2Lctions;^^(8) 
on his making clear to himself whether and which conditions are 
operative in the case in question; and (S) on his*aiming to eliminate 
this negative influence from the Vitnfes. The last is in many cases 
difficult, but not impossible. That mistakes have been made is 
generally soon noted, but then, "" being called and being chosen ’’ 
are two things; and similarly, the discovery of what is correct%qd 
the substitution of the essential observations for the opjinionative** 
ones, is always the mpst difficult of the judge^s tasks. 

When the witness is both unwilling to tell the truth and unable 
to do so, the business of training may be approached from a few 
common view-points. Patience with the witness is peijhaps the 
most important key to success. No doubt it is difficult to be patient 
where there is no time; and what with our contemporary over- 
tasking, there is no time. But that must be altered. Justice must 
have strength to keep everybody’s labor proportional to his task. 

A nation whose representatives do not grant money eqpugh for this 
purpose must not expect satisfactory lAw courts — no checkee go a 
washee; ” no money no justice. People whd have time will acquure 
patience. 

Patience is necessary above all while taking evidence. A great 
many witnesses are accustomed to say much and redundantly, 
and again, most criminal justices are accustomed to try to shut 
them off and to require brief statements. That is silly. If the 
witness is wandering on purpose, as many a prisoner does for definite 
reasons of his own, he will spread himself Itill mdre as he r^gnizes 
that his examiner does not like it. To be disagreeable ^ his purpose. 
He is never led by impatience beyond his introduction, and some 
piece of evidence , is lost because almost everj;^ aocused who'speaks 
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-puiy^, aayg too much in the course of his speech 
^ wd bilbgs tli^s to light that no effort mij^it votherwise have at- 
teihed to. Brides, whoever is making a purposely long-winded 
testimoiQr d^ not want to say anything superfluous, and if he 
squally does^ io, is unaware pf it. And even when he knows that 
he is talking too much (most of the time he knows it from the im* 
Hatient looks of his auditors), he never can tell just what exceeded 
the mealiire. If , then, he is asked to cut it short, he remains unmoved, 
(k at most begins |igain at the beginning, or, if he actually conde- 
scends, he o Aits things of importance, perhaps even of the utmost 
^ importance. iNor must it be forgotten that at least a large propor- 
tioit of such people who are brought to court have prepared their 
stofV or prA>ably blocked it o^t in the rough. If they are not per- 
mitted to follow their plans, they get confused, and nothing coherent 
or half-oohprent is .discovered. And. generally those who say most 
have thought their testimony^over before. Those who merely have 
* to say no more than yea and no at the trial do not reduce the little 
^they are going to say to any great order; that is^done only by such 
as imve a stoiy to tell. Once the stream of talk breaks loose it is 
^besHdlqjred to flow on, and only then interrupted with appropriate 
questions when it threatens to become exhausting. Help against too 
mivh talk can be found in one direction. *But it must be made 
use of before the evil begins, and is in any event of use only in the 
description of a long chain of events, — e. g., a great brawl. There, 
if one has been put in complete possession of the whole truth, through 
one or more witnesses, the next witness may be told: “ Begin where 
X entered the room.” If that is not done, one may be compelled 
to hStr all the witness did tYtd day before the brawl and how these 
introduction, in themselves indifferent, have led to the event. 

» But if you set the subject^ the witness simply abandons the first 
part of possibly studied testimony without thereby losing his 
coherence.* The procedure may be accurately observed: The wit- 
ness is told, “ Begin at this or that point.” This* deliverance is 
genentlly followed by a pause during which he obviously reviews 
and sets aside the part of his prepared speech dealing with the events 
preliminary to the required points. If, however, the setting of a 
starting point d^s not work and^the witness says he must begin 
at the^earlier stdge, let him do so. Otherwise he tries so hard to 
begin according to request that, unable to go his own way, he con- 
fuses everything. ^ 

The patience* refj[uired for taking testimony is needful also in 
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<axaB-exami]istkHi. Not only cshildreo tuid dow^witl^f ^ 
idso bnght posons often answer only “ yes ” and “ nib,” * sifd tbete 
bare answers demand a patience most necessary mt|) just tliis bttte* 
ness, if the answers are to be pursued for some time and con8ecit> 
tivdy. The danger of impatience is the more obvious inainnuch As 
everyone recognizes more or less clearly that he is likely to set the' 
reserved witness suggestive questions and so to learn things that t^lF 
witness never would have said. Not everybody, indeed, wl& makes 
monosyllabic replies in court has this nature, byt in the long rU^ 
this common characteristic is manifesU and these Hcoiiic people 
are really not able to deliver themselves coimectedly in long speeches. 
If, then, the witness has made qply the shortest replies and »co- 
herent well-composed story be made of them, the ^tness ^ill, 
when his testimony is read to him, often not notice the untruths 
it might contain. He is so little accustomed to.his owiv, prolonged 
discourse that at most he wondets at»his excellent speech without 
noticing even coarse falsehoods. If, contrary to expectatioil, he 
does notice them, ^e is too chary of words to call attention to them, ' 
assents, and is glad to see the torture coming to an end! Hence# 
nothing but endless patience will do to bring the laconiq^ vAteesst* 
to say at least enough -to make his information coherent, even 
though brief. It may be presented in this form for protocol. • 

Section 6. (d) Presuppositions of Evidence-Taking. 

C 

One of the most important rules of evidence-taking is not to 
suppose that practically any witness is skilled in statement of what 
he remembers. Even of child training, Fr5bel ^ says, Men pust 
be drawn out, not probed.” And this is the more valid in jurispru- 
dence, and the more difficult, since the lawyers have most only 
as many hours with the individual as thb teacher has years. Hown 
ever, we must aim to draw the witness out, and if it does not work 
at first, we must nevertheless not despair of succeeding. 

The chief thing is to determine the witness’s level and then meet 
him on it. We certainly can not succeed, in the short time alFowed 
us, to raise him to ours. ** The obj^t of instruction ” (says Lange *) 

** is to endow the pupil with more apperceptive capacity, i. e., to 

1 Pathological conditions, if at all (fistinct, are easily refegnisable, bM there 
is a very broad and fully occupied border country between pathological and normal 
conditions. (Of. O. Gross: Die Affeklage der Ablehnung. Monatschiift fUr Pqr- 
ohiatrie u. Neurologic, 1002, XII, 359.) 

3 FrObel: Die Jdenschenerziehung. Keilhau 1826. ^ ^ 

> K. Lange: tJber Apperzeption. Plauen 1889. ^ 
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free. It is therefore necessaiy to disoover 
iiis and to beware of eicpounding too much/* 

This is not a^^tle true. The devel(q[>ment of apperceptive capacity 
is not so diffibliit for us, inasmuch as our problem is not to prepare 
oUr subject fot life, but for one present purpose. If we desire, to 
*this end, to make one more intellectually free, we have only to get 
^iTfi to consider with independence the matter with which we are 
co&cemCd, to keep him free of all alien suggestions and inferences, 
dkd to compel him to see the case as if no influences, personal or 
circumstantial, had been at work on him. This result does not 
require merely the setting aside of special influences, nor the setting 
a^ide of all that others have said^to him on the matter under dis- 
cusiion, no4 the elucidation of^ the effect bf fear,^ of anger, of all 
sufii states of mind as might here have been operative, — it re- 
quires thejsstablishment of his unbiased vision of the subject from 
a.b^riod antecedent to these abovo-mentioned influences. Opinions, 
valuations, prejudices, superstitions, etc., may here be to a high 
•degtee factors of disturbance and confusion. On^ when the whole 
stable is swept out may the man be supposed capable of 
^appaasei^tion, may the thing he is to tell us be brought to bear 
upon him and he be permitted to reproduce it. 

'j|J|his necessary preliminary is not so difficult if the second of the 
above-mentioned rules is observed an(f the “ funded thought ’* 
of the witness is studied out. It may be said, indeed, that so long 
as two people converse, unaware of each other’s funded thought,” 
they speak different languages. Some of the most striking mis- 
upderstandings come from just this reason. It is not alone a matter 
of varying verbal values, leading to incompatible inferences; actually 
the whole of a man’s mind is involved. It is generally supposed to 
^ be enough to know the meomng of the words necessary for telling a 
Aory. But such knowledge ^eads only to external and very super- 
ficial comprehension; real clearness can be attained only by knowing 
the witness’s habits of thought in regard to all the circumstances of 
the co^e. I remember vividly a case of jealous murder in which the 
most important witness was the victim’s brother, an honest, simple, 
woodsman, brought up in the wildemess, and in every sense far- 
removed from idiocy. His testimony was brief, decided and in- 
telligeft. Whence motive for the murder, in this case most im- 
portant, came under discussion, he shrugged his shoulders and 
answered tny question — whether it was not committed on account of 

^ Diehl in H. QrOss’s Archiv, XI, 240. 
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a girl —with, Yes, so they say.** On further exanriinati^n I z^iiche^ 
the astonishing discovexy that not only the word jealousy,*’ but 
the very notion and comprehension of it were totally foreign to the 
man. The single girl he at one time thought of was Von away frcau 
him without making him quarrelsome, nobody had ever told hhn 
of the pangs and passions of other people, he had had no oo^ 
casion to consider the theoretic possibility of such a thing, and y 
“ jealousy ” remained utterly foreign to him. It is dear that *his 
hearing now took quite another turn. All I thought I heard frcAi 
him was essentially wrong; his "" funded thought ” ^concerning a 
very important, in this case a regulative concept, ||ad been too f 
poor. ^ . 

The discovery of the {unded thought ” is indubitaMy not dusy. 
But its objective possibility with witness and accused is at leail a ^ 
fact. It is excluded only where it is most obviously necessary — 
in the case of the jury, and the impossibility in this case turns the 
institution of trial by jury into a Utopian dream. The presiding ^ 
officer of a jury court is in the best instances acquainted with a* 
few of the jurymed, but never so. far as to have been entrusted 
their ^'funded thought.” Now and then, when a jury^{VQ».asks^ 
a question, one gets a glimpse of it, and whem the public prosecutor 
and the attorney for the defence make their speeches one cat^es 
something from the jury^s expressions; and then it is generally 
too late. Even if it be discovered earlier nothing can be done with 
it. Some success is likely in the case of single individuals, *but it is 
simply impossible to define the mental habits of twelve men Vith 
whom one has no particular relations. 

The third part of the Frobelian rale, ” To presuppose asMittle 
as possible,” must be rigidly adhered to. I do not say this pessi- 
mistically, but simply because we fawyers, through endless practice, ^ 
arrange the issue so much more easily, conceive its history bettft 
and know what to exclude and what, with some degree of certainty, 
to retain. In consequence we often forget our powers and present 
the unskilled laity, even when persons of education, too miiph of 
the material. Then it must be considered that most witnesses are 
uneducated, that we can not actually descend to their level, and 
their unhappiness under a flood of strange material we can grasp 
only -with difficulty. Because we do not know tSe witness^ point 
of view we ask too much of him, and therefore fail in our purpose. 
And if, in some exceptional case, an educated man is on the stand, 
we fail again, since, having the habit of dealing Vith^the uneducated, 
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man to know our own specialties becaiM hb has 
a little %ducai^. Experience does not dispel this illusion. Whether 
actual tiainsij^m another direction dulls the natural and free out- 
look we desired the witness, or whether, in our profession, educa- 
tion presupposes tendencies too ideal, whatever be the reasons, it 
'is a fact that our hardest work is generally with the most highly 
%ducated witnesses. I once had to write a protocol based on the 
testimoxiy of a famous scholar who was witness in a small affair. 
A was a slow job^ Either he did not like the terms as I dictated 
them, or he Vas doubtful of the complete certainty of this or that 
^ assertion. Iiet alone that I wasted an hour or two, that protocol, 
though rewritten, was full of corrections and erasures. And the 
thiSg tum^ out to bef nonsense at the»ehd. The beginning con- 
tradicted the conclusion; it was unintelligible, and still worse, 
untrue. 4s became manifest later, through the indubitable testi- 
mony of many witnesses, the sdholar had been so conscientious, 
careful and accurate, that he simply did not know what he had 
^ seen. His testimony was worthless. I have ha^ such experiences 
wepeatedly and others have confessed them. To the question ; Where 
••notTWoanppose too much? the answer is: everywhere. First of 
all, little must be presupposed concerning people’s powers of ob- 
secration. They claim to have heard, seen or*felt so and so, and they 
have not seen, heard, or felt it at all, or quite differently. They 
assent yigorously that they have grasped, touched, counted or 
examin^ something, and on closer examination it is demonstrated 
that ft was only a passing glance they threw on it. And it is still 
worse where something more than ordinary perception is being 
considered, when exceptionally keen senses or information are 
necessary, people trust the conventional and when close observa- 
► Jion is required often lack«the knowledge proper to their particular 
istatus. In this way, ’by presupposing especial professional ^knowl- 
edge in a*given witness, great mistakes are made. Generally he 
hasn’t such knowledge, or has not made any particular use of it. 

InPthe same way too much attention and interest are often pi'e- 
supposed, only to lead later to the astonishing discovery of how 
little attention men really pay to\heir own affairs. Still less, there- 
fore, ought knowledge , in less personal things be presupposed, 
for in*the matte*^ of rfial understanding, the ignorance of men far 
exceeds presuppositions. Most people know the looks of all 
sorts of things, and think they know their essences, and when ques- 
tioned, invariably assert it, quite in good faith. But if you depend 





CKi^Ai. ip^di^dtmY 


bn such knowledge bad results arise that a^ all the inoi^ < 
because there is rarely later opportunity to recognize thdtr bid* 



As often as any new matter is discussed with a witness, it is neces- 
saiy, before all, to find out his general knowledge of it, what fie 
considers it to be, and what ideas he connects with it. If you jud^' 
that he knows nothing about it and appraise his questions and con? 
elusions accordingly, you will at least not go wrong in the matter, 
and all in all attain your end most swiftly. ^ ^ 

At the same time it is^necessary. to proceed as slowl^ as possible. 
It is Cams ^ who points out that a scholar ought notf^to be shown 
any object unless he can not discc^er it or its like for himself. Ehoh 
power must have developed before it can be used. DiflScult as ^is 
procedure generally is, it is necessary in the teaching qf children, 
and is there successful. It is a form of education by examples. The 
child is taught to assimilate to ^ts past experience the new fact, 
e. g.: in a comparison of some keen suffering of the child with* that 
it made an animq|j[ suffer. Such parallels rarely fail, whether in '^ 
the education of children or of witnesses. The lengthy description* 
of an event in which, e. g., somebody is manhandled, mayrbaRftne*^^' 
quite different if the witness is brought to rfecsfll his own experience. 
At first he speaks of ilie event as perhaps a ** splendid joke,” but 
as soon as he is brought to speak of a similar situation of his own, 
and the two stories are set side by side, his description altei^. This 
exemplification may be varied in many directions and is always 
useful. It is applicable even to accused, inasmuch as the performer 
himself be^ns to understand his deed, when it can be attached to 
his fully familiar inner life. 

Tfie greatest skill in this mattei;may be exercised iiv^the case eff 
the jury. Connect the present new faets with similar ones th^ 
already know and so make the matter intelligible to them. Ttie 
difficulty here, is again the fact that the jury is composed of strangers 
and twelve in number. Finding instances familiar to them all and 
familiar in such wise that they may easily link them with the case 
under consideration, is a rare event. If it does happen the success 
is both significant and happy. * 

It is not, however, sufficient tq seek out a familigr case analogous 
to that under consideration. The analogy should 1)e discovefed for 
each event, each motive, each opinion, each reaction, egch appear- 
ance, if people are to understand and follow thetcase. Ideas, like 
iCarus: Psychologie. Leipzig 1823. * 
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meiiJ^aYe«% luicestiy, and a knowledge of the ancestors leads to a 
discovery of tihe cousins. 

# Section 7. (e) Egoism. 

• It is possible that the inner character of egoism shall be as pro- 
•foundly potdht in legal matters as in the daily life. Goethe has 
^sperienced its effect with unparalleled keenness. *'Let me tell 
you something,” he writes (Conversations with Eckermann. VoL 
1^. ” All periods considered regressive or transitional are subjective. 
Conversely gll pr&gressive^ periods look outward. The whole of 
contemporary^ civilization is reactionary, because subjective. . . . 
Thg thing of importance is everywhere the individual who is trying 
to ahow ofi| his lordliness. Nowfiere is any mentionable effort to 
bd* found that subordinates itself througli love of the whole.” 

These unmistakable terms contain a “ discovery ” that is appli- 
cable to our days even bettqf tha^ to Goethe’s. It is characteristic 
ojf aiiT tiine that each man has an exaggerated interest in himselj. Con- 
sequently, he is concerned only with himself or with his immediate 
^en^ronment, he understands only what he alreafiy knows and feels, 
^aqjJJli^works only where he can attain some personal advantage. 
It is hence to be cqpcluded that we may proceed with certainty 
onj^ when we count on this exaggerated egoism and use it as a 
prime factor. The most insignificant little things attest this. A 
man who gets a printed directory will look his own name up, though 
he kno^s it is there, and contemplate it with pleasure; he does the 
same* with the photograph of a group of which his worthy self is 
one of the immortalized. If personal qualities are under discussion, 
he is happy, when he can say, — ** Now I am by nature so.” — 
If foreign cities are under discussion, he tells stories of his native 
city, or of Cities that he h§s visiled, and concerning things that can 
Interest only him whg has been there. Everyone makes an effort 
to bring something of his personal status to bear, — either the con- 
ditions of his life, or matters concerning only him. If anybody 
announces that he has had a good time, he means without exception, 
absolutely wdthout exception, that he has had an opportunity to 
push his ” I ” very forcefully into the foreground. 

Lazarus ^ has rightly given this human quality historical signifi- 
cance^ ” Periclfls owed a considefable part of his political dicta- 
torate to the circumstance of knowing practically all Athenian 
citizens b^ name. Hannibal, Wallenstein, Napoleon I, infected 

^ M. Lazarus* Pas^ben der Seele. Berlin 1856. 
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thdr armies, thanks to uubition, with more courage s|lhim ||(mid 
tile deepest love of arms, country and freedom, just through jrao#- 
ing and calling by name the individual soldims.” ^ 

DaUy we get small examples of this egoism. Hie most dii^msth^ 
and boresome witness, who is perhaps angry at having been dit^ged 
so far from his work, can be rendered valuable and useful throu|d>^ 
the initial show of a little peraorud interest, of some comprdlensio^ 
of his affairs, and of some consideration, wherever possible, of his 
views and ‘efficiency. Momover, men judge their fellows acoordii^ 
to their comprehension of their own pfurticular professions. The 
. story of the peasant’s sneer at a physician, “ But what^^can he know 
when he does not even know hoy to sow oats? ” is more tiugi a 
story, and is true of others^besides illiterate boors. Sud^San attitude 
recurs very frequently, particularly among people of engross^ 
trades that , require much time, — e. g., among soldiers, ^horsemen, 
sailors, hunters, etc. If it is not possible to understand these humSn 
vanities and to deal with these people as one of the trade, it is* wise 
at least to suggest such understanding, to show interest in their ■ 
affairs and to let fhem believe that really you think it needful ^or„ 
everybody to know how to saddle a horse correctly, or to disjjjuggjsh. 
the German bird-dog from the English setter ,nt a thousand paces. 
What is aimed at is nCt personal respect for the judge, but for ^e 
judge’s function, which the’witness identifies with the judge’s person. 
If he has such respect, he will find it worth the trouble to help us 
out, to think carefully and to assist in the difficult condusioh of the 
case. There is an astonishing difference between the contribution 
of a sulking and contrary witness and of one who has become in- 
terested and pleased by the affair. Not only quantity, but truth 
and reliability of testimony, are immensely greater in the latter case. 

Besides, the antecedent self-love goes po far that it may become 
very important in the examination of the accused. Not that a tra^^ 
is to be set for him; merely that since it is our business to get at the 
truth, we ought to proceed in such proper wise with a denying 
accused as might bring to light facts that otherwise careful manipula- 
tion would not have brought out. How often have anonymous or 
pseudonymous criminals betrayed themselves under examination, 
just because they spoke of circumstances involving thmr capital J, 
and spoke so clearly that now the due was {ound,*lt was no longer 
difficult to follow it up. In the examination of well-known criminals, 
dozens of such instances occur — the fact is not new, b%t it needs - 
to be made use of. *, 
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m. . ' . . ^ 

A^punilar ^tive belongs to subordinate forms of q[oism~ 

tbe OTiijtinacy of a man who may be so vexed by contradiction as 
to drive one into despair, and who under proper treatment becomes 
valuable. This 1 learned mai|ily from my old butler, a magnificent 
honest soldier, a figure out of a comedy, but endowed with inexorable 
obstinacy against which my skill for a long time availed nothing. 
^ often as I proposed something with regard to some intended 
^ecfe of work or alteration, I got the identical reply — “ It won^t 
4h» sir.” Finally I got hold of a list and worked my plan — “ Simon, 
this will no%be ddhe as Simon recently said it should be done, — 

» namely.” this he looked at me, tried to think when he had 
sai4|this thing, and went and did it. And in spite of frequent appli- 
catian this fist has not ^failed once for some years. What is best 
abfiut it is that it will serve, mutatis mutendis, with criminals. As 
soon as ever real balkiness is noted, it becomes necessary to avoid 
the least appearance of cont];pdicV>riness, since that increases di£S* 
ciilties. It is not necessary to lie or to make use of trickery. Only, 
avoid direct contradiction, drop the subject in question, and return 
Jo jt indirectly when you perceive that the oHstinatc individual 
pe cognjj ges his error. Then you may succeed in building him a 
golden bridge, or at le|ist a bkrely visible sidedoor where he can make 
his^retreat unnoticed. In that case even the most difficult of obsti- 
nates will no longer repeat the old story.* He will repeat only if he 
is pressed, and this although he is repeatedly brought back to the 
point. If, however, the matter is once decided, beware of returning 
to it avithout any other reason, save to confirm the settled matter 
quite completely, — that would be only to wake the sleeper to 
give him a sleeping powder. • 

Speaking generally, the significant rule is this: Egoism^ laziness 
and conceU^are the only human *mx)tives on which one may uncor^ 
Miionally depend. Loye, loyalty, honesty, religion and patriotism, 
though firm as a rock, may lapse and fall. A man might have been 
counted on for one of these qualities ten times with safety, and on 
the Seventh, he might collapse like a house of cards. Count on 
egoism and laziness a hundred or a thousand times and they are as 
firm as ever. More simply, oount^on egoism — for laziness and con- 
ceit are only modifications of egoism. The latter alone then should 
be throne humdh motive to keep In mind when dealing with men. 
There are cases dRbugh when all the wheels are set in motion after 
a clue to tHfe truth, i. e., when there is danger that the person under 
suspicion is innocent; appeals to honor, conscience, humanity and 
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fi^; — but run the comi^ete gamut of 
whole truth tings clear, h^ism is the best criterion ol this 
of veracity. Suppose a coherent explanation has been pamfufl^ 
constracted. It is obvious that the correctness of &e constructiqn 


is studied with reference to the given motive. Now, if the Hntw jh 


the chain reach earily back to the motive, there is at least the pos- 
sibility that the chain is free of error. . What then of the motive? 
If it is noble — friendship, love, humaneness, loyalty, mercy — * th^ 
constructed chain may be correct, and happily is so oftener ihaia. ^ 
thought; but it need not be correct. ^If, howbver, |he structure 
rests on egoism, in any of its itmumerable forms, and i^it is logically 
sound, then the whole case is explained utterly and reliably, ^e 
construction is indubitably correct. , t 


Section 8. (f) Secrets. 


The determination of the truth at law would succeed* much less 
frequently than it does if it were not for the fact that men find it 
very difficult to keep secrets. This essentially notable and .not 
clearly understood circumstance is popularly familiar. Proverbs 
of all people deal with it and point mainly to the fact that keepn ^ 
secrets is especially difficult for women. The Italians say fTwoman*^ 
who may not speak is in danger of bursting; the Germans, that the 
burden of secrecy affects ker health and ages her prematurely; ^he 
English say similar things still more coarsely. . Classical proverbs 
have dealt with the issue; numberless fairy tales, narratives, novels 
and poems have portrayed the difficulty of silence, and one vejy fine 
modern novel (Die Last des Schweigens, by Ferdinand Ktlm- 
berger) has chosen this fact for its principal motive. The universal 
difficulty of keeping silence is expressed by Lotze ^ in the dictum 
that we learn expression very yoking and silence ver^^ late. The 
fact is of use to the criminalist not only'^in regard to criminals, but 
also with regard to witnesses, who, foi* one reason or another, want 
to keep something back. The latter is the source of a good deal of 
danger, inasmuch as the witness is compelled to speak and circles 
around the secret in question without touching it, until he ^ints 
it out and half reveals it. If hq stops there, the matter requires 
consideration, for “ a half truth is worse than a whole lie.” The 
latter reveals its subject and intent and pennits of Defence, while the 
half truth may, by association and circumscriptive limitations, cause 
vexatious errors both as regards the identity of the semi-accused 
^ Lotze: Der Instinkt. Kleine Schriften. Leipzig 183^. 
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w4||s with whidi he is thus involved, 

for Ibis criminalist must consider the question of secrets 

cBxeSvAy* 

As for his qifh silence, this must be considered in both directions, 
lliat he is n0t to blab official secrets is so obvioiis that it need not 
Jbe £^ken of . > Such blabbing is so negligent and dishonorable that we 
must (insider it intrinsically impossible. But it not infrequently 
ftappens that some indications are dropped or persuaded out of a 
^minal judge, generally out of one of the younger and more eager 
men. They jnentibn only the event itself, and hot a name, nor a 
place, nor a particular time, nor some even more intimate matter — 
there s^ms no harm done. And yet the most important points 
have often l^n blabbed of in just* such a^way. And what is worst 
, of ju, just because the speaker has not known the name nor anything 
else concrete, the issue may be diverted and enmesh some guiltless 
person. It? is worth consideri|ig t^at the effort above mentioned is 
ntade only in the most interesting cases, that crimes especially move 
people to disgusting interest, due to the fact that there is a more 
varied approach to synthesis of a case when the* same story is re- 
j^alcd several times or by various witnesses. For by such means 
^xfmpolfttions and combinations of the material are made possible. 
By way of warning, let me remind you of an ancient and much quoted 
an^dote, first brought to light by Boccaccio: A young and much 
loved abb6 was teased by a bevy of ladies to narrate what had hap- 
pened in»the first confession he had experienced. After long hesita- 
tion t^e young fellow decided that it was no sin to relate the con- 
fessed sin if he suppressed the name of the confessor, and so he told 
thh ladies that his first confes^on was of infidelity. A few minutes 
later a couple of tardy guests appeared, — a marquis and his charm- 
ing wife. Both reproached the ybung priest for his infrequent Visits 
aji their home. The marquise exclaimed so that everybody heard, 
** It is not ^ice of you to neglect me, your first confessfe.” This 
squib is very significant for our profession, for it is well known 
how, in the same way, ‘‘bare facts,” as ** completely safe,” are 
carrieB further. The listener does not have to combine them; the 
facts combine themselves by means of others otherwise acquired, 
and finally the most important official matters, on the concealment 
of whi^ much B|ay p^haps have depended, become universally 
known. Official secrets have a general significance, and must there- 
fore be guarded at all points and not merely in detail. 

The second direction in which the criminal justice must maintain 
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silence looks toward witnesses and accnised* If^ in the nisj^^ 

the cause of too much coimunicativeness was an over-proiiSi^ 
to talk; its cause in this case is a certain conceit that teases one info 
talking. Whether the justice wants to show the accused how much 
he already knows or how correctly he has drawn his condusions; 
whether he wishes to impress the witness by his confidences^ he may. 
do equally as much harm in one case as in the other. Any success 
is made especially impossible if the judge has been in too much. 
a hurry and tried to shpw himself fully informed at the very b^ 
ginning, but has brought out instead some eAor. The accusra 
naturally leaves him with his false suppodtions, they suggest things 
to the witness — and what follows may be easily coni^dered. Cor- 
rect procedure in such circumstances is difficult. Nev^r to repeal 
what is already known, is to deprive oneself of oiie of the m^st 
important means of examination; use of it therefore ought not to 
be belated. But it is much woifi^ to be premature oi^ garrulous. 
In my own experience, I have never been sorry for keeping silence, 
especially if I had already said something. The only rule in .the 
matter is compaAtively self-evident. Never move toward any 
incorrectness and never present the appearance of knowi ng r& r^ 
than you actually do. Setting aside the dishonesty of such a pro-*"' 
cedure, the danger of a painful exposure in suclh matters is great. 

There is still another great danger which one may beware ^of, 
optima fide, — the danger of knowing something untrue. This 
danger also is greatest for the greatest talent and the greatest courage 
among lis, because they are the readiest hands at synthesis, inf^nc^, 
and definition of possibilities, and see as indubitable and shut to 
contradiction things that at best ar^ mere possibilities. It is ih- 
different to the outcome whether a lie has been told purposely or 
whether it has been the mere horfest explosion of an <yrer-sanguine 
temperament. It is therefore unnecessary to point out the occasiogi 
for caution. One need only sug^st that something may be 
learned from people who talk too much. The over-communicative- 
ness of a neighbor is quickly noticeable, and if the why and how much 
of it are carefully studied out, it is not difficult to draw a significant 
analogy for one’s own case. In the matter of secrets of other people, 
obviously the thing to be established first is what is actually a 
secret; what is to be suppressed, if one is to avqU damag^to self 
or another. When an actual secret is recognized it is necessary to 
consider whether the damage is greater through keeping or through 
revealing the secret. If it is still possible, it is. Wellvto let the secret 
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damage, and generally, not insignificant dam« 
1^, '^eh iris tortured out of a witness. U, however, one is 
honestly (X>nt^!^|ped that the secret must be revealed — as when a 
guiltless p^rsi^'is endangered — every effort and all skill is to be ap- 
plied in the revelation.' Inasmuch as the least echo of bad faith is 
Ihere impossible, the job is never ea^. 

n The chief rule is not to be overeager in getting at the desired 

f ^t. The more important it is, the less ought to be made of it. 

is best not directjy to lead for it. It will appear of itself, especially 
if it is important. Many a lact which the possessor had set no great 
store by, has jieen turned into a carefully guarded secret by means of 
tlie ieagemess with which it was*sought. In cases of need, when 
eveiy othertmeans has fail^, it may not^ he too much to tell the 
wiAiess, cautiously of course, rather more of the crime than might 
otherwise I)ave seemed good. Then those episodes must be care- 
fully hit on, which cluster ab< 5 ut the desired secret and from which 
its importance arises. If the witness understands that he presents 
something really important by giving up his secret, surprising con- 
sequences ensue. 

• Xk9« ?^Iatively most important secret is that of one’s own guilt, 
and the associated most suggestive establishment of it, the con- 
fess^n, is a very extraordinaiy psychological problem.^ In many 
cases the reasons for confession are very obvious. The criminal 
sees that the evidence is so complete that he is soon to be convicted 
and seeks a mitigation of the sentence by confession, or he hopes 
through a more honest narration of the crime to throw a great 
degree of the guilt on another. In addition there is a thread of 
vanity in confession — as amdng young peasants who confess to 
a greater shgre in a burglary than they actually had (easily dis- 
» cpverable by the magniloquent manner of describing their actual 
ciSme). Then there are confessions made- for the sake of care and 
winter lodgtngs: the confession arising from “firm conviction” 
(as among political criminals and others). There are even confes- 
sions arising from nobility, from the wish to save an intimate, and 
confessions intended to deceive, and such as occur especially in 
conspiracy and are made to gain fime (either for the flight of the 
real criminal or for the destruction of compromising objects). Gener- 
ally, in Che latter cfbse, gililt is admitted only until the plan for which 
it was made^has succeeded; then the judge is surprised with well- 

^ Cf. Lohsiiig: ** CkAf^oh ” in Gross's Archiv, TV, 23, and Hausner: ibid, 
Xm, 267. • 



lounded, regnlar and successfol e8tid}M8liiucsit an tJiId.;^il^ 
infrequently, confession of small crimes is nmde tor estaUiift 
alibi for a grater oUe. And finally^ there axe the confessions Catho- 
lics ^ are required to make in confessional, and the death bed cbn- 
fessions. The first are distinguished by the fact that they are made 
freely and that the confessee does not try to mitigate iiis crime, butr 
is aiming to make amends, even when he finds it hard; and desir^ 
even a definite penance. Death bed confessions may indeed haw 
religious grounds, or the desire to prevent thejpuni^ment or tllb 
further punishment of an innCcent person. 

Although this list of explicable confession-types isalong, it is in 
no way exhaustive. It is only a small portion of all the confesaions 
that we receive; of these* the greater part remain morl or less^un- 
explained. Mittermaier ^ has already dedt with these acutely tnd 
cites examples as well as the relatively well-studied old^ literature 
of the subject. A number of casefe may perhaps be explained through 
pressure of conscience, especially where there are involved hysterical 
or nervous persons who are plagued with vengeful images in Which 
the ghost of their victim would appear, or in whose ear the ugeiv 
durable clang of the stolen money never ceases, etc. If the paaHesaox 
only intends to free himself from these disturbing images and the 
consequent punishment by. means of confession, we are not dealing 
with what is properly called conscience, but more or less with disease, 
with an abnormally excited imagination.^ But where such hallucina- 
tions are lacking, and religious influences are absent, and the con- 
fession is made freely in response to mere pressure, we have*a case 
of conscience,^ — another of those terms which need explanation. 
I know of no analogy in the inner nafture of man, in which anybody 
with open eyes does himself exclusive harm without a^ contingent 
use being apparent, as is the case in this class of confession. There 
is always considerable dfficulty in* explaining these cases. Ofte 
way of explaining them is to say that their source is m^e stupidity 

1 Cf. the extraordinary confession of the wife of the “ cannibal " Bratuscha. 
The latter had confessed to having stifled his twelve year, old daughter ,*bumed 
and part by part consumed her. He said his wife was nis accomplice. The 
woman denied it at first but after going<to confession told the judge the same story 
as her husband. It turned out that the priest had refused her absolution until 
she ** confessed the truth.” But both she and her husband had confessed faltely. 
The child was alive. Her father’s confession w^ pathfllogically c«sed, her 
mother’s by her desire for absolution. 

2 C. J. A. Mittermaier: Die Lehre vom Bewmse im deutschen Strafprosess. 

Darmstadt 1834. • 

* Poe calls such confessions pure perversities. • 

^ Gf. Elsenshaus: Wesenu. Entstenungdes Gewissens. Zidpzig 1894. 
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or simply to dmy their oocurzenoe. But the 
theo^«of stmpidily does not appeal to the practitioner» for even U 
yare agree that t^man foolishly n^akes a confession and later, when he 
perceives his mistake, bitterly regrets telling it, we still find many 
confessions that are not regretted and the makers of which can in no 
•wise be accused of defective intelligence. To deny that there are 
^uch is comfortable but wrong, because we each know collections 
of ‘Cases in which no effort could bring to light a motive for the 
Sbnfession. 'The confession was made because the confessor wanted 
to make it, and that’s the ^hole story. 

The makii|g of a confession, according to laymen, ends the matter, 
bul^ really, the judge’s work begins with it. As a matter of caution 
all «tatutes| approve confessions as evidence only when they agree 
coftipletely with the other evidence. Confession is a means of 
proof, and not proof. Some objective, evidentially concurrent sup- 
port and confirmation of the confession is required. But the same 
legal. requirement necessitates that the value of the concurrent evi- 
dence shall depend on its having been arrived at and established in- 
jle^jendently. The existence of a confession contains powerful sug- 
^^tiye influences for judge, witness, expert, for all concerned in the 
case. I? a confession made, all that is perceived in the case may be 
seen in the light of it, and experience teachev well enough how that 
alters the situation. There is so strong^ an inclination to pigeon- 
hole and adapt everything perceived in some given explanation, 
that thtf explanation is strained after, and facts are squeezed and 
trimmed until they fit easily. It is a remarkable phenomenon, con- 
firmable by all observers, that all our perceptions are at first soft 
and plastic and easily take fsirm according to the shape of their 
predecessors. They become stiff and inflexible only when we have 
had them fbr some time, ,and have permitted them to reach an 
equilibrium. ' If, then, .observations are made in accord with certain 
notions, the plastic materiaf is easily molded, excrescences and 
unevenness arc squeezed away, lacunte are filled up, and if it is at 
all possible, the adaptation is completed easily. Then, if a new and 
quite different notion arises in us, the alteration of the observed 
material occurs as easily again, and only long afterwards, when the 
observation has hardened, do fresh alterations fail. This is a matter 
of dai^ experieillie, in pur professional as well as in our ordinary 
affairs. We hear of a certain crime and consider the earliest data. 
For one redbon or another we begin to suspect A as the criminal. 
The result of an examination of the premises is applied in each detail 
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to this piopoiritioii* It fits* So does 
of the witnesses. Eveiything fits, 
culties, but th^ have been set asjde» they are attributed to in- 
accurate observation and the like, — the point is,-*- that the eid^ 
dence is against A. Now, suppose that soon after B confesses the 
crime; this event is so significant that it sets aside at once all the 
earlier reasons for suspecting A, and the theory of the crime involv^ 
B. Naturally the whole material must now be applied td B, ana 
in spite of the fact that it at first fitted A, it does now*fit B. Heil 
again difficulties arise, but they are to b|^ set aside just as before. 

Now if this is possible .with evidence, written an<j^ thereby un- 
alterable, how much more easily, can it be done with testingpny 
about to be taken, which may readily be. colored byfjthe alrfady 
presented confession. The educational conditions involve ifbw 
the judge and his assistants on the one hand, and the witnesses on 
the other. t , . 

Concerning himself, the judge must continually remember that 
his business is not to fit all testimony to the already furnished 
confession, allowing the evidence to serve as mere decoration to^the 
latter, but that it is his business to establish his proof by megng^of 
the confession, and by mews of the other evidence, independently. 
The legislators of contemporary civilization have started with the 
proper presupposition — that also false confessions are made, — 
and who of us has not heard such? Confessions, for whatever , 
reason, — because the confessor wants to dje, because he is diseased,^ 
because he wants to free the real criminal, — can be discov^d as. ’ 
false only by showing their contradiction with the other evidence. 
If, however, the judge , only fits the evidence, he abandons this 
means of getting the truth. Nor must false confessions be suppos^ 
to occur only in case of homicide. T^ey occur mos^ numeroii^ly 
in cases of importance, where more than pne person is involy^. 
It happens, perhaps, that only one or two are captured, and paey 
assume all the guilt, e. g., in cases of larceny, brawls, rioting^ etc. 

I repeat: the suggestive power of a confession is great an^ it is 
hence really not easy to exclude its influence and to consider the 
balance of the evidence on its merits, — but this must be done if 
one is not to deceive oneself. 

, Dealing with the witness is still more ticklish, iftasmuch iff to the 
difficulties with them, is added the difficulties with oneself. The 
simplest thing would be to deny the existence of a cohfession, and 

^ Cf. above, the case of the “ cannibal ** Bratuscha. ^ ^ 


the autopsy, so do.lbdl^pa^^^ 
. There have indeed be^ di^ 
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' witness to speak without prqudioe. But aside 

fiom. the faH'bf its impossibility as a lie, each examination of a 
witness woutii ^ave to be a comedy and that would in many cases 
be impossible the witness might already know that the accused 
had confessed. The only thing to be done, especially when it is 
'permissible for other reasons, is to tell the witness that a confession 
^xists and to call to his attention that it is not yet evidence, and finally 
and above all to keep one’s head and to prevent the witness from 
; presenting his evidence from the point of view of the already-estab- 
lished. In this regard it can not be sufficiently demonstrated that 
the coloring ipf a true bill comes much less from the witness than 
f^m the judge. The most excited witness can be brought by the 
judge to a |ober and useful point of view^ and conversely, the most 
caiftn witness may utter the most misleading testimony if the judge 
abandons* m any way the safe bottom of the indubitably established 
fabt. • • 

intelligent witnesses (they are not confined to the educated 
• classes) iwy be dealt with constructively and be told after their 
/lepositions that the case is to be considered as if there were no 
XQpfessjipn whatever. There is an astonishing number of people — 
especially among the peasants — who are amenable to such con- 
si^rations and willingly follow if they are led on with confidence. 
In such a case it is necessary to analyze*the testimony into its ele- 
ments. This analysis is most difficult and important since it must 
be detefmined what, taken in itself, is an element, materially, not 
formidly, and what merely appears to be a unit. Suppose that 
during a great brawl a man was stabbed and that A confesses to 
the stabbing. Now a witness testified that A had first uttered 
a threat, then had jumped into the brawl, felt in his bag, and left 
the crowd, and that in the interval between A’s entering and leaving, 
the stabbing occurred^ In this simple case the various incidents 
must be evaluated, and each must be considered by itself. So we 
consider — Suppose A had not confessed, what would the threat 
hav^ counted for? Might it not have been meant for the assailants 
of the injured man? May his feeling in the bag not be interpreted 
in another fashion? Must he hawe felt for a knife only? Was there 
time enough to open it and to stab? Might the man not have been 
already wounded* by that time? We tnight then conclude that all 
the evidence about A contained nothing against him — but if we 
relate it iff the confession, then this evidence is almost equal to 
direct evidence pf A’s crime. 



^ jPSYCHOUCK^ 

But if individual seni^peicq^iioiia are with ftondiii^^ 

and if other equivalent perceptions have to be conaideredf wUch 
occurred perhaps to other people/ then the analyi^ is hardly so 
' simple, yet it must be made. . 

In dealing with less intelligent people, with whom this constructien 
cannot be performed, one must be satisfied with general rules. By 
demanding complete accuracy and insisting, in any event, on tl^ 
ratio sciendi, one may generally succeed in turning a perception 
uncertain with regard to any individual, intoja trustworthy tm 
with regard to the confessor. It happens comparatively seldom that 
untrue confessions are discovered, but once this does qpeur, and the 
trouble is taken to subject the given evidence to a critical comparifon, 
the manner of adaptatibp of the evidence to the confession may 
easily be discovered. The witnesses were altogether unwilling to 
tell any falsehood and the judge was equally eager to establish the 
truth, nevertheless the issue must have received considerable per- 
version in order to fix the guilt on the confessor. Such examinations 
are so instructive that the opportunity to make them should never 
be missed. All the testimony presents > typical picture. The jvi^ 
dence is consistent with the theory that the real confeqgor wag 
guilty, but it is also consistent with the theory, that the real criminal 
was guilty, but some* details must be altered, often very m^y. 
If there is an opportunity to hear the same witnesses again, the 
procedure becomes still more instructive. The witnesses (supposing 
they want honestly to tell the truth) naturally confirm the evidence 
as it points to the second, more real criminal, and if an explanation 
is asked for the statements that pointed to the “ confessor, the 
answers make it indubitably evident,* that their incorrectness came 

as without intention; the circumstance that a confession had been 

. • §. 

made acted as a suggestion.^ , 

Conditions similar to confessional circumstances arise when othA^ 
types of persuasive evidence are gathered, which havs the same 
impressive influence as confessions. In such cases the judge’s task 
is easier than the witness’s, since he need not tell them of evidence 
already at hand. How very much people allow themselves to be 
influenced by antecedent ground;^ of suspicion is a matter of daily 
observation. One example will suffice. An intelligent man was 
attacked at night and wounded. On the Jbasis ^f his desdriptlon 

1 ViTe must not overlook those oases in which false confessions are the results 
of disease, vivid dreams, and toxioations, especially toxicatioif by coal-^. 
People so poisoned, but saved from death, claim frequently to have been 'guilty 
of murder (Hofman. Gerichtliche Medizin, p. 676). • 
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an On the nesrt day.the suspect waa brought 
before «the taiok for identification. He identified the man with 
certainty* but^ ^asmuch as his description did not quite hit off the 
suspect he was* asked the reason for his certainty. ** Oh* you cer- 
tainly would hot have brought him here if he were not the right 
tnah*” was tlie astonishing reply. Simply because the suspect was 
iprested on the story of the wounded man and brought before him 
m prison garb* the latter thought he saw such corroboration for his 
olta as to make the^identification certain — a pure pcrepov irptorepov, 
which did not at all occur to him in connection with the vivid im- 
pression of wbat he saw. 1 believe that to keep going with merely 
what the criminalist knows about the matter* belongs to his most 
difficult tas|{b. • ' 

^ Section 9. (g) Interest. 

• 

Anybody who means to work honestly must strive to awaken 
and to sustain the interest of his collaborators. A judge’s duty is 
^ present his associates material* well-arrangecf, systematic* and 
ejghaustive> but not redundant; and to be himself well and minutely 
informed concerning the case. Whoever so proceeds may be certain 
in e^en the most ordinary and simplest cases,* of the interest of his 
colleagues* — hence of their attention; *and* in consequence* of 
the beH in their power. These are essentially self-evident proposi- 
tions. Ih certain situations, however* more is asked with regard 
to thei experts. The exjjert, whether a very modest workman or 
ve^ renowned scholar* must in the first instance become convinced 
of the judge’s complete interest in his work; of the judge’s power 
to value the effort and knowledge it requires; of the fact that he 
does not question and listqp merely because the law requires it, 
affd finally of the fact tjiat the judge is endowed, so far as may be, 
with a definite comprehension of the expert’s task. 

However conscientiously and intensely the expert may apply 
himself to his problem, it will be impossible to work at it with real 
ipterest if he finds no co-operation* no interest, and no understanding 
among those for whom he, at least formally, is at work. We may 
be certain that the paucity of respect we get from the scientific 
representatives ot* other disciplines (let us be honest, — such is 
the case) comes particularly from those relations we have with 
them as experts, reflations in which they find us so unintelligent and 
so indifferent with regard to matters of importance. If the experts 
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Bpedk of us with small respect and* 
getieral, we get only our full duel 
judge profound knowledge of all other disciplines brides his own — 
the experts supply that — but the judge certainly must have some 
insight into them in so far as they i^ect his own work, if he is not 
to meet the expert unintelligent and unintelligible, and’ if he Us to 
co-operate with and succeed in appraising the expert’s work* In 
a like fashion the judge may be required to take interest in* the 
experts’ result. If the judge receives their report and sticks to me 
statutes, if he never shows that he wasranxious abdut their verdict, 
and merely views it as a number, it is no wonder thatjn the end the 
expert also regards his work as a mere number, and loses intgrc^t. 
No man is interested ih«a thing unless it is made interesting^ and 
the expert is no exception. Naturally no one would say that^he 
judge should pretend interest, — that would be worst of all; — he 
must be possessed of it, or he will not do for a judge. But interest 
may be intensified and vitalized. If the judge perceives that the 
finding of the experts is very important for his case he must at 
least meet them with interest in it. If that is present he will jreqd 
their reports attentively, will note that he does not understand spgfe 
things and ask the experts for elucidation. One question gives rise 
to another, one answer after another causes understanding,^ and 
understanding implies an ever-increasing interest. It never happens 
that there should be difficulties because of a request to judicial 
experts to explain things to the judge. I have never met any in my 
own practice and have never heard any complaints. On tiie con- 
trary, pleasure and efficiency are generally noticeable in such con- 
nections, and the state, above all, is the gainer. The simple explana- 
tion lies here in the fact that the qxpert is interested in his profession, 
interested in just that concrete way ,in which the incomparably 
greater number of jurists are not. And this 'again is based upoif a 
sad fact, for us. The chemist, the physician, etc., studies his sub- 
ject because he wants to become a chemist, physician, etc., but the 
lawyer studies law not because he wants to become a lawyer, but 
because he wants to become an official, and as he has no especial 
interest he chooses his state p6sition in that branch in which he 
thinks he has the best prospects. It is a bitter truth and a general 
rule — that those who want to study law and thd* science d& law are 
the exceptions, and that hence we have to acquire a real interest in 
our subject from' laymen, from our experts. But the interest can 
be acquired, and with the growth of interest, ^ere is growth of 
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therewith increase of pleasure in the worir itsdf 
and hence success. ^ 

The most dtflScult problem in interest, is arousing the interest of 
witnesses — bemuse this is purely a matter of training. Receiving 
the attention is what should be aimed at in rousing interest, inas- 
mudi as full 'attention leads to correct testimony — i. e., to the 
1^|dng most important to our tasks. No interest, no attention,*’ 
says Volkmar,^ “ The absolutely new does not stimulate; what 
iwrows appreciation, narrows attention also.” The significant 
thing for us is thal the iibsolutely new does not stimulate ” — 
a matter oft^ overlooked. If I tell an uneducated man, with all 
signy of astonishment, that the missing books of Tacitus’ Annals ” 
haV%been ^covered in Verona, or that^a completely preserved 
Dixtotherium has been cut out of the ice, or that the final explanation 
of the Martian canals has been made at Manora observatory, — 
all 'this veiy interesting news will leave him quite cold; it is abso- 
lutely. new to him, he does not know what it means or how to get 
hold* of it, it offqrs him no matter of interest.* should have a 
sjmjjar experience if, in the course of a big ease, I told a man, educated, 
uninterested in the case, with joy, that I had finally discovered 
the important note on which the explanation of the events depended. 
1 cq|ild not possibly expect interest, attention, and comprehension 
of a matter if my interlocutor knows nothing about the issue or the 
reason of the note’s importance. And in spite of the fact that every- 
thing is ilatural and can be explained we have the same story every 
day. jVe put the witness a definite question that is of immense 
importance to us, who are fully acquainted with the problem, but 
is for the witness detached, incoherent, and therefore barren of 
interest. Then who can require of an uninterested witness, attention, 
and effective^and well-consi4ered replies? * I myself heard a witness 
aAwer a judge who ask^d him about the weather on a certain day, 
Look here» to drag me so many miles to this place in order to discuss 
the weather with me, — that’s — .” The old man was quite right 
becaufie the detached question had no particular purpose. But when 
it was circumstantially explained to him that the weather was of 
uttermost significance in this case,*how it was related thereto, and 
how important his answer would be, he went at the question eagerly, 

r • • 

^ v. Volkmar: Lehrbuch der Psychologie. COthen 1875. 

3 K. HaselbAinner: Die Lehre von der Aufmerksamkeit. Vienna 1901 . 

* £. Wiersma and K» Marbe: Untersuchunf^en tlber die sogenannten Aufmerk- 
samkeitsschwankunggn. *Ztsch. f. Psych. XXVI, 168 (1901). 



g) CBIMmAL PSYCHOLOGY 

and did evayihiiig tfiinkalile in tiyii^ to recaU w 

questjon by bringmg to bear various associated evwts, nnd <fid 
finally mate a decidedly valuable addition to the^ evidence. And 
this is the only way to ciq>ture the attention of a witness. H he is ' 
merely ordered to pay attention, the result is the s^e as if he were 
ordered to speak louder,* — he does it, in lucky cases, 'for a moment^ ' 
and then goes on as before. Attention may be generated but 
commanded, and may be generated successfully with eveiybody,-and 
at all times, if only the proper method is hit upon. The first slid 
absolute requirement is to have and .to show the same interest 
oneself. For it is impossible to infect a man withginterest when « 
yon have no interest to infect with. There is nothing more dgadly 
or boresome than to see'l^^ow witnesses are examined sleejiily anc^with 
tedium, and how the witnesses, similarly infected, similarly anHfrer. 
On the other hand, it is delightful to obterve the surprising effect 
of questions asked and heard uwith interest. Then die sleepiest 
witnesses, even dull ones, wake up: the growth of their interest, 
and hence of their attention, may be followed step by step; -they 
actually increase in knowledge and their statements gain in ^if- 
billty. And this simply because they have seen the earnestness ^f 
the judge, the importance of the issue, the .case, the weighty con- 
sequences of making a mistake, the gain in truth through watch- 
fulness and effort, the avoidance of error through attention. In 
this way the most useful testimony can be obtained from witnesses 
who, in the be^ning, showed only despairing prospects.' 

Now, if one is already himself endowed with keen inter«st and 
resolved to awaken the same in the witnesses, it is necessary carefully 
to consider the method of so doinj^ and how much the witness is 
to be told of what has already been established, or merely been said ; ■ 
and received as possibly valuable. On.the one hand ft is true that ^ 
the witness can be roused to attention apd to mote certain and ? 
vigorous responses according to the quantity of detail told him.' 
the other, caution and other considerations warn against telling 
an unknown witness, whose trustworthiness is not ascertoino^ 
delicate and important matters. It is espedally difiScult if 
witness is to be told of presuppositions and combinations, or if Jte 
is to be shown how the case would alter with his own answer. 
last especially has the effect of suggestion and diust occiAj, in|]|iii^ 
ticular and in general at those times alone when his statedMnt, 

' Slaughter: The FluctuatiouB of Attention. Am. Jeur. erf FSyoh. XB, 31ft 
fl901). t 
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or 80pe part dif^ is apparently of small importance but acttially 
dl mud^. Often this importance can be made clear to tire Mritness 
only by showinj^liim that the difference in the effect of his testimony 
is .pointed out to him because when he sees it he will find it worth 
while to exert himself and to consider carefully his answer. Any one 
of us may remember that a witness who was ready with a prompt, 
^d to him an indifferent reply, started thinking and gave an essen- 
‘^ly different answer, even contradictory to his first, when t^e 
nfeaning and the effect of what he might say was made clear to 
him. • 


How and v^en the witness is to be told things there is no rule for. 
The^wise adjustment between saying enough to awaken interest 
andgiot too^uch to cause danger is a very important question of 
taCU Only one certain device may be recommended — it is better 
to be careful with a witness during liis preliminary examination 
and to keep back what is known or suspected; thus the attention 
and interest of the witness may perhaps be stimulated. If, however, 
it is -believed that fuller information may increase and intensify the ' 
i{np|n*tant factory under examination, the witness is to be recalled 
l{^£r, when it is safe, and his testimony is, under the new conditions 
of interest, to be corrected and rendered more useful. In this case, 
toowthe key to success lies in increase of effort* — but that is true in 
all departments of law, and the interest of *a witness is so important 
that it is worth the effort. 




Topic «I. PHENOMENOLOGY: STUDY OF THE OUTWARD 
EXPRESSION OF MENTAL STATES. 

Section xo. 

Phenomenology is in geperal the science of appearances. In 
o#r usage it is the systematic co-ordination of those outer symp- 
tpms occasioned by inner processes, and conversely, the inference 
from the symptoms to them. Broadly construed, this may be taken 
as the study of the habits and whole bearing of any individual. 
But essentially only those external manifestations can be con- 
sidered that refer back to definite psychical conditions, so that our 
phenomenology may be defined as the semiotic of normal psychol- 
ogy. TJhis sciendfe is legally of immense importance, but has not 
yet assumed the task of showing how unquestionable inferences 
may be drai^Ai from an uncounted collection of outward appearances 
to inner processes. • In addition, observations are not numerous 
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enough^ far from accurate enough, and psydudogical iliMian^ U^^ 
advanced enough. What dangerous mistakes preniature •use dl 
such things may lead to is evident in the teaching; of the Italiaii 
positivistic school, which defines itself also as psychopathic semiotm. 
But if our phenomenology can only attempt to approximate the 
establishment of a science of symptoms, it may at least study criti- 
cally the customary popular inferences from puch symptoms 
reduce exaggerated theories concerning the value of indivi 
symptoms to a point of explanation and proof. Jt might seem 
oiur present task is destructive, but it# will be an achievement if 
we can show the way to later development of this sfience, and to • 
have examined and set aside the ^useless material already to hand. 

• * ^ 

Section zz. (a) General External Conditions. 

“ Every state of consciousness has its physical corrdate,” says 
Helmholtz,^ and this proposition contains the all in all of our prob- 
lem. Every mental event must have its corresponding physical 
event ^ in some farm, and is therefore capable of being sezised, or 
known to be indicated by some trace. Identical inner statei^ d& 
not, of course, invariably have identical bodily concomitaiiflS^ 
neither in all individuals alike, nor in the same individual at different 
times. Modem methods of generalization so invariably invfilve 
danger and incorrectness that one can not be too cautious in 
this matter. If generalization were permissible, psychical events 
would have to be at least as clear as physical processes, but that 
is not admissible for many reasons. First of all, physical con- 
comitants are rarely direct and unmeditated expressions of a psy-: ; 
chical instant (e. g., clenching a fist in threatening). Generally 
they *stand in no causal relation, *so that explanations^drawn frcUh 
physiological, anatomical, or evezl atavistic conditions are only ^ 
approximate and hypothetical. In additioii, accidental Jiabits and 
inheritances exercise an influence which, although it does not alter 
the expression, has a moulding effect that in the course of time does 
finally so recast a very natural expression as to make it altogether 
unintelligible. The phenomena, moreover, are in most cases per- 
sonal, so that each individual means a new study. Again the phe- 
nomena rarely remain constant; e. g.: we^ call a. thing habit, — 

L. Helmholtz: t^ber die Wechselwirkungen der Naturkrftfte. Kdnigs- 
beig 1854. ^ * 

>A. Lehmann: Die kOrperliche Auieerimgen psycbologiBcher Zustfinde. 
Leipzig Pt. 1, 1899. Pt. II, 1901. * c 
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“He hplthe luitittt of dutching his t^Mn wh^ he is em- 
tMcnufee^” tiiat sudi habits diange is well known. Furtheiv 
more, puidy j^^mological conditions operate in many directions, 
(such as blushhij^^ trembling, laughter,* weeping, stuttering, etc.}, 
and finally, very few men want to show their minds openly to their 
friends, so that they see no reason for co-ordinating their eymbolic 
bodily expressions. Nevertheless, they do so, and not since yester- 
dly,. but for thousands of years.. Hence definite expressions have 
blk^n transmitted for generations and have at the same time been 
constwtly modified, *until to-day they are altogether unrecognizable. 
^ Characteristic^y, the desire to fool others has also its predeter- 
mine limitations, so that it often happens that simple and significant 
ges'tiws contradict v^ords when the latter are false. E. g., you hear 
somebody say, She went down,’* but see him point at the same time, 
not clearly, but visibly, up. Here the speech was false and the 
gesture true? The speaker had to tpm all his attention on what he 
wanted to say so that the unwatched co-consciousness moved his 
hand, in some degree. 

A remarkable case of this kind was that of a* suspect of child 
niur&er. The girl told that she had given birth to the child all 
alone, had washed it, and then laid it on the bed beside herself. 
She had also observed how a comer of the coverlet had fallen on 
the" Child’s face, and thought it might interfere with the child’s 
breathing. But at this point she swooned, was unable to help the 
child, and it was choked. While sobbing and weeping as she was 
telling fins story, she spread the fingers of her left hand and pressed 
it on her thigh, as perhaps she might have done, if she had first 
put* something soft, the comer o| a coverlet possibly, over the child’s 
nose and mouth, and then pressed on it. This action was so clearly 
significant thlLt it inevitably led to*the question whether she hadn’t 
* cteked the child in that way* She assented, sobbing. 

Similar is^another case in wHich a man assured us that he lived 
very peaceably with his neighbor and at the same time clenched his 
fist. The latter meant illwill toward the neighbor while the words 
did not. 

It need not, of course, be urged that the certainty of a belief 
will be much endangered if too much value is sanguinely set on such 
and sim^r gestures, when their observation is not easy. There is 
enough to do in taking testimony, and enough to observe, to make 
it difficult to*watch gestures too. Then there is danger (because of 

^ H. Bergson: Le Ri^ Paris 1900. 
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sliglit practice) of easQy mistaldxig indifferent or habitoal , 
for significant ones; of supposing oneself to have seen mqre than 



should have been seen» and of making such observations too notice- 
able, in which case the witness immediately controls his gestura« ‘ 
In short, there are difficulties, but once they are surmounted, the 
effort to do so is not regretted. . 

It is to be recommended here, also, not to begin one’s studies 
with murder and robbery, but with the simple cases of the dail^ 
life, where there is no danjger of making far-reaching mistakes, affti 
where observations may be made much more calmly. Gestures 
are especially powerful habits and almost everybody makes them, 
mainly not indifferent ones. It is amusing to observe a man aj^ the 
telephone, his free hand making the gestures for both. % He clenches 
his fist threateningly, stretches one finger after another into the air 
if he is counting something, stamps liis foot if he is angry, and puts 
his finger to his head if he does i^ot understand — in thaf he behaves 
as he would if his interlocutor were before him. Such deep-rooted 
tendencies to gesture hardly ever leave us. The movements also 
occur when we lid; and inasmuch as a man who is lying at the same 
time has the idea of the truth either directly or subconsciously 
before him, it is conceivable that this idea exercises much greater 
influence on gesture than the probably transitory lie. The question, 
tlierefore, is one of intensity, for each gesture requires a powerful 
impulse and the more energetic is the one that succeeds in causing 
the gesture. According to Herbert Spencer^ it is a general and 
important rule that any sensation which exceeds a definite iij^tensity 
expresses itself ordinarily in activity of the body. This fact is 
the more important for us inasmuch as we rarely have to deal with 
light and with not deep-reaching and superficial sensations. In 
most cases the sensations in question “ exceed a certaSn intensity,” 
so that we are able to perceive a bodily expression at least in the ' 
form of a gesture. ' ^ 

The old English physician, Charles Bell,* is of the opinion, in his 
cautious way, that what is called the external sign of passion is 
only the accompanying phenomenon of that spontaneous movement ' 
required by the structure, or better, by the situation of the body- 
Later this was demonstrated by Darwin and his friends to be the 
indubitable starting point of all gesticulation:-^ so, for«example^ 


1 H. Spencer: Essays, Scientific, etc. 2d Series. c 

• 2 Charles Bell: The Anatomy and Philosophy of Expression. Londoh 1806 

and 1847. • ^ 



H CRIMINAL PSYCHOIXXIY 46 

tte4|i|rfe^ upon hearing something disgusting, the dench- 

ing of Ihe fisti in anger; or among wUd animals, the baring of the 
teethe or the liii^s dropping of the head, etc. In the course of time 
the various fotiiis of action became largely unintelligible and signi- 
ficatory only after long experience. It became, moreover, difFer- 
ently differentiated with each individual, and hence still more difficult 
to understand. How far this differentiation may go when it has 
Sadured generation after generation and is at last crystallized into 
i^set type, is well known; just as by training the musdes of porters, 
tumblers or fencers develop in each individual, so the muscles develop 
^ in those portjpns of our body most animated by the mind — in our 
fUc^ and hands, especially, have. there occurred through the cen- 
turi^ fixed expressions or types of movement. This has led to the ' 
observations of common-sense which speak of raw, animal, passionate 
or modest faces, and of ordinary, nervous, or spiritual hands; but it 
has also lec^to the scientific interpretation of these phenomena which 
afterwards went shipwreck in the form of Lombroso’s ** criminal stig- 
mata,” inasmuch as an overhasty theory has beep built on barren, 
unexperienced, and unstudied material. The notion of criminal 
srigmata is, however, in no sense new, and Lombroso has not invented 
4 it; according to an incidental remark of Xant in his ** Menschen- 
kunji^e,” the first who tried scientifically to interpret these otherwise 
anc^nt observations was the German J. ll. Friedreich,^ who says 
expressly that determinate somatic pathological phenomena mdy 
be showh to occur with certain moral perversions. It has 
been oihserved with approximate clearness in several types of cases. 
So, for example, incendiarism occurs in the case of abnormal sexual 
conditions; poisoning also springs from abnormal sexual impulses; 
drowning is the consequence of ^ oversatiated drink mania, etc. 

^ Modem psychopathology jenows nothing additional concerning 
thfcse marvels; and similar matters which are spoken of nowadays 
again, hav^ shown themselves incapable of demonstration. But 
that there are phenomena so. related, and that their number is 
continually increasing under exact observations, is not open to 
doubt.* If we stop with the phenomena of daily life and keep in 
mind the ever-cited fact that everybody recognizes at a glance the 
old hunter, the retired officer, the actor, the aristocratic lady, etc., 
we may^i^o still further: . the more trained observers can recognize 
the merchant, the official, the butcher, the shoe-maker, the real 

1 J. B. Friedreich: System der Gericht. Psych. 

> (Y. Nficke in Gross’s lirchiv, I, 200, and IX, 253. 
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tramp» the Greek, the sexual pervert, etc. Hence fol&ws inir 
portant law — that if a fact is once recognized correctty in itef^coareer 
form^ then the possibility must be granted that it is correct in its subtler 
manifestations. The boundaiy between what is coarse and what 
is not may not be drawn at any particular point. It varies with 
the skill of liie observer, with the character of the material before 
him, and with the excellence of his instruments, so that nobody ca^^ 
say where the possibility of progress in the matter ceases. Som^ 
thing must be granted in all questions appCrta^ping to this subject 
of recognizable unit-characters and every layman pursues daily 
certain activities based on their existence. When^phe speaks of « 
stupid and intelligent faces he is a physiognomic; he sees 4hkt 
there are intellectual fob^heads and microcephalic onesl^ and ifi^hus 
a craniologist; he observes the expression of fear and of joy, and so 
observes the principles of imitation; he contemplates^a fine and 
elegant hand in contrast with a^fat and mean hand, and therefore 
assents to the effectiveness of chirognomy ; he finds one hand-writing 
scholarly and flui^, another heavy, ornate and unpleasant; so he is 
dealing with the first principles of graphology; — all these obse^rv^.- 
tions and inferences are nowhere denied, and nobody can say whgfe 
their attainable boundaries lie. 

Hence, the only pibper point of view to take is that from wjjiich 
we set aside as too bold, all daring and undemonstrated assertions 
on these matters. But we will equally beware of asserting without 
further consideration that far-reaching statements are ufijustified, 
for we shall get very far by the use of keener and more careful ob- 
servation, richer material, and better instruments. 

How fine, for example, are the observations made by Herbert 
Spencer concerning the importance of the “ timbre ” of speech^ 
in the light of the emotional state — po one had ever thought pf ^ 
that before, or considered the possibilities, of gaining anything Ibf 
importance from this single datum which has since yielded such ^ 
rich collection of completely proved, and correctly founded results. 
Darwin knew well enough to make use of it for his own purposes.^ 
He points out that the person who is quietly complaining ;of bad 
treatment or is suffering a little, utmost always speaks in a high tone 
of voice; and that deep groans or high and piercing shrieks indicate 
extreme pain. Now we lawyers can make just "such obi^rvations 
in great number. Any one of us. who has had a few ^speriences, 
can immediately recognize from the tone of voice with?* which a new 

^ C. Darwin; The Expression of the Emotions. ^ c 
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com^ makes Itis reque^ The a€cused» 

for enmple^ by chance does not know why he has been called 
to court, makeinise of a questioning tone without really pronouncing 
hid question. Anybody who is seriously wounded, speaks hoarsely 
wd abruptly. . The secret tone of voice of the querulous, and of such 
people who speak evil of another when they are only half or not at 
ail convinced of it, gives them away. Hie voice of a denying criminal 
has in hundreds of cases been proved through a large number of 
physiological phenomena to do the same thing for him; the stimula- 
tion of the nerves influencdb before all the characteristic snapping 
• movement of fhe mouth which alternates with the reflex tendency to 
swallow. In addition it causes l&pses in blood pressure and pal- 
pitatftin of the heart by means of disturbances of the heart action, 
and this shows clearly visible palpitation of the right carotid (well 
within the hrealdth of hand under the ear in the middle of the right 
side of the neck). That the left carotid does not show the palpita- 
tion may be based on the fact that the right stands in much more 
direct connection with the aorta. All this, takeir together, causes 
that^o significant, lightly vibrating, cold and toneless voice, which 
is often to be perceived in criminals who deny their guilt. It 
rarely deceives the expert. ^ 

But these various timbres of the voice .especially contain a not 
insignificant danger for the criminalist. Whoever once has devoted 
himself t<j the study of them trusts them altogether too easily,, 
for even if he has identified them correctly hundreds of times, it 
still m«(y happen that he is completely deceived by a voice he holds 
as “• characteristically demonstrative.” That timbres may deceive, 
or simulations worthy of the name occur, I hardly believe. Such 
deceptions arg often attempted and begun, but they demand the 
•entire attention of the persoif who tries them, and that can be given 
for only a short time. In the .very instant that the matter he is 
spssaking of Requires the attention of the speaker, his voice involun- 
tarily falls into that tone demanded by its physical determinants: 
and the speaker significantly betrays himself through just this 
alteration. We may conclude that an effective simulation is hardly 
thinlmble. 

It mus^ howevqf, be noticed that earlier mistaken observations 
and incolrect inference at the present moment — substitutions and 
similar mistakes — may easily mislead. As a corroborative fact, then, 
the judgment of a voice would have great value; but as a means 
in itself it is a thing too little studied and far from confirmed. 
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There is, however, another aspect of the niatter which xhiAi^estB 
itself in an opposite way froin voice and gesture* l^afus calls 
attention to the fact that the spectators at a fencii^ matdi can not 
prevent themselves from imitative accompaniment of the action^ of 
the fencers, and that anybody who happens to have any swinging 
object in his hand moves his hand here and there as they do* Strieker ^ 
makes similar observations concerning involuntary movements per- 
formed while looking at drilling or marching soldiers. Many other 
phenomena of the daily life — as, for example, keeping step with some 
pedestrian near us, with the 'movemedt of a pitcher who with all 
sorts of twistings of his body wants to guide the ball^orrectly when* 
it has already long ago left his*hand; keeping time to musiS and 
accompanying the rhyt!hm of a wagon knocking on cobblestones; 
even the enforcement of what is said through appropriate gestures 
when people speak vivaciously —naturally belong to the same class. 
So do nodding the head in agreement and shaking it in denial; 
shrugging the shoulders with a declaration of ignorance. The 
expression by word of mouth should have been enough and have 
needed no reinforcement through conventional gestures, but the last 
are spontaneously involuntary accompaniments. •• 

On the other han^ there is the converse fact that the voice may 
be influenced through expression and gesture. If we fix an expression 
on our features or bring our body into an attitude which involves 
passional excitement we may be sure that we will be aff^ted more 
or less by the appropriate emotion. This statement, formulated by 
Maudsley, is perfectly true and may be proved by anybod^^ at any 
moment. It presents itself to us as an effective corroboration of the 
so well-known phenomenon of **^talking-yourself-into-it.” Sup- 
pose you correctly imagine how* a very angry man looks: frowning 
brow, clenched fists, gritting teeth, h6arse, gasping. voice, and Jup-<^ 
pose you imitate. Then, even if you feermost harmless and order- 
loving, you become quite angry though you keep up \he imitation : 
only a little while. By means of the imitation of lively bodily 
changes you may in the same way bring yourself into any conceivable 
emotional condition, the outer expressions of which appear 
getically. It must have occurred to every one of us how 
prisoners present so well the excitement of passiop that thgir ear^t- 
ness is actually believed; as for example, the anger of d gulpfess 
suspect or of an obviously needy person, of a man fina^ally 
ruined by his trusted servant, etc. Such sce^pcs of passion |»ppen 

1 S. Strieker: Studien Ober die Bewegungsvorstellungefi. Vienna Idii. 
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and they are so excellently presented 
that e¥en an experienced judge believes in their reality and tells 
himself that sui^ a thing can not be imitated because the imitation 
is .altogether too hard to do and still harder* to maintain. But in 
reality the presentation is not so wonderful, and taken altogether, 
is not at all sldlful; whoever wants to manifest anper must make the 
jp)per gestures (and that requires no art) and when he makes the 
gestures the necessary conditions occur and these stimulate and cause 
Hxe correct manifes^tion of the later gestures, while these again in- 
fluence the voice. Thus without any essential muihmery the comedy 
plays itself oq};, self-sufficient, correct, convincing. Alarming oneself 
is npt performed by words, but by the reciprocal influence of word 
and gesture; and the power of that* influence is observable in the 
large number of cases where, in the end, people themselves believe 
what they have invented. If they are of delicate spiritual equilib- 
rium they even become hypochondriacs. Writing, and the reading 
of writing, is to be considered in the same way as gesticulation; it 
has the same alarming influence on voice and general appearance 
Sfi t]^e other, so that it is relatively indifferent whether a man speaks 
acts or writes and thinks. This fact is well known to everybody 
who has ever in his life written a really coarse letter. 

I^w this exciting gesticulation can be ^ery easily observed, 
but the observation must not come too lale. If the witness is once 
quite lost in it and sufficiently excited by the concomitant speeches 
he will nfake his gestures well and naturally and the artificial and 
untrue^ will not be discoverable. But this is not the case in the 
beginning; then his gestures are actually not skilful, and at that 
point a definite force of will and rather notable exaggerations are 
observable; the gestures go further than the words, and that is a 
matter not difficult to recpgnize. As soon as the recognition is 
nAde it becomes necess§.ry to examine whether a certain congruity 
ipvariably manifests itself between word and gesture, inasmuch as 
with many people the above-mentioned lack of congruity is habitual 
and honest. This is particularly the case with people who are some- 
what theatrical and hence gesticulate too much. But if word and 
gesture soon conform one to another, especially after a rather lively 
'presentation, you may be certain that the subject has skilfully 
workedJHimself iflto his alarm or whatever it is he wanted to mani- 
fest. Quite apart from the importance of seeing such a matter 
clearly the interest of the work is a rich reward for the labor involved. 

In dose rdatiqp fb these phenomena is the change of color to 
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whidi unfortunately great importaiioe is often 
> regard paling has received less general attention because it is morei 
rare and less suspicious. That it can not be suno|ated, as is &e>- 
quently asserted in discussions of simulation (eiqiecially vi epilepsy), 
is not true, inasmuch as there exists an especial physiolopcal process 
' which succeeds in ’causing pallor artifidally. In that aq>eriment the 
chest is very forcibly contracted, the glottis is closed and the musda 
used in inspiration are contracted. This matter has no practicu 
value for us, bn the one hapd, because the tricl^ is always involved 
with lively and obvious efforts, and on the other, because cases are 
hardly thinkable in which a man will produce artificial pallor in the 
court where it can not be of any. use to him. The one possibili^ 
of use is in the simulatiop of epilepsy, and in such a case the/rick 
can not be played because of the necessary falling to the ground. 

Paling depends, as is well known, on the cramp of the muscles 
of the veins, which contract and*so cause a narrowing o! their bOre 
which hinders the flow of blood. But such cramps happen oqly in 
cases of considerajile anger, fear, ptun, trepidation, rage; in short, 
in cases of excitement that nobody ever has reason to simu^tq. 
Paling has no value in differentiation inasmuch as a man might grojv 
pale in the face through fear of being unmasked or in rage at unjust 
suspicion. * , 

same thing is true* about blushing.^ It consists in a sort of 
transitory crippling of those nerves that end in the walls of small 
arteries. This causes the relaxation of the musde-fibefs of the 
blood vessels which are consequently filled in a greater degree 
with blood. Blushing also may be voluntarily created by some 
individuab. In that case the chest is fully expanded, the {^ottis 
is closed and the muscles of ^expiration are contracted. But 
thb matter again has no particular valup for us since tfie simulation 
of a blush is at most of use only when a yeoman wiints to appdkr 
quite modest and moral. But for that effect artificinl blushing 
does not help, since it requires such intense effort as to be immedi-* 
ately noticeable. Blushing by means of external assistance, e. gi, 
inhaling certain chemicals, is a thing hardly anybody will want to 
perform before the court. • 

With regard to guilt or innocence, blushing offers no evideUoe 
whatever. There is a great troop of people who Mush withput any 


> E. Claparede; L’obsesBion de la rougeur. Arch, de Fsydh. de la Suisse 

imsnde, 1902, 1, 307. • 

> Henle: Ubw das ErrOten. Breslau 1882. * . 
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veasdA for feepig guilty. The most instructive things in this matter 
is self*#bserva&n, and whoever recalls the cause of his own blushing 
win value the ^enomenon lightly enough. I myself belonged, not 
only as a child, but also long after my student days, to those un- 
fortunates who grow fire-red quite without reason; I needed only 
*to hear of some shameful de^, of theft, robbery, murder, and I 
^ould get so red that a spectator might believe that I was one of 
the criminals. In my native city there was an old maid who had, 
I knew even as a ]x)y, remained single because of unrequited love 
of my grandfather. She seemed to me a very poetical figure and 
once when hgr really magnificent ugliness was discussed, I took up 
her^cause and declared her to be not so bad. My taste was laughed 
at, ^d since then, whenever this lady or. the street she lives in or 
even her furs (she used to have pleasure in wearing costly furs) 
were spoken of, I would blush. And her age may be estimated from, 
heir calf-love. Now what has occifrred to me, often painfully, hap- 
pen%to numbers of people, and it is hence inconceivable why forensic 
value is still fr^uently assigned to blushing, ^t the same time 
thqfe are a few cases in which blushing may be important. 

..The matter is interesting even though we know nothing about the 
intrinsic inner process which leads to the influence on the nervous 
filafnents. Blushing occurs all the world ovei*, and its occasion and 
process is the same among savages as among us.^ The same events 
may be observed whether we compare the flush of educated or 
uneducated. There is the notion, which I believed for a long time, 
that Iblushing occurs among educated people and is especially rare 
among peasants, but that does not seem to be true. Working people, 
especially those who are out in«the open a good deal, have a tougher 
pigmentation and a browner skin^so that their flush is less obvious. 
But it occurs as often and upder the same conditions as among others. 
It might be said for Ijie same reason that Gypsies never blush; 
gnd of course, that the blush may be rarer among people lacking in 
*shame and a sense of honor is conceivable. Yet everybody who has 
much to do with Gypsies asserts that the blush may be observed 
among them. 

Concerning the relation of the* blush to age, Darwin says that 
early childhood knows nothing about blushing. It happens in 
youth ffibre freqjTiently than in old age, and oftener among women 
than among men. Idiots blush seldom, blind people and hereditary 
albinos, a great deal. The somatic process of blushing is, as Darwin 

>Th. Waits; Aig;hropologie der NaturvSlker (Pt. I). Leipzig 1859. 
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nhomp quite rei]uu*kable/ Almost always the blush & pit£d^ 
by a quick oonixaction of the eyelids as if to pievent the riscf of ^ t^ 
blood in the eyes. After that, in most cases, the eyps are dropp^ 
even when the cause of blushing is anger or vexation; finally the 
blush rises, in most cases irregularly and in spots, at last to cover 
the skin uniformly. If you want to save the witness his blush' you* 
can do it only at the beginning — during the movement of the eyes 
and only by taking no notice of it, by not looking at him, and going 
right on with your remarks. This incidentally valuable inasmuch 
as many people are much confused by blushing and really do not 
know what they are talking about while doing it. There is no third 
thing which is the cause of the blush and of the confusion; the blush 
itself is the cause of the .confusion. This may be indubitably /x>n- 
firmed by anybody who has the agreeable property of blushing and 
therefore is of some experience in the matter. I should ^ever dare 
to make capital of any statement \nade during the blush. Friedreich 
calls attention to the fact that people who are for the first*|^me 
subject to the procedure of the law courts blush and lose color more 
easily than such as are accustomed to it, so that the unaccustoipeci. 
scene also contributes to the confusion. Meynert ^ states the matter 
explicitly: ‘‘The blush always depends upon a far-reaching as- 
sociation-process in which the complete saturation of the qpn- 
temporaneously-Cxcited nervous elements constricts the orderly 
movement of the mental process, inasmuch as here also the sim- • 
plicity of contemporaneously-occurring activities of tHe brain 
determines the scope of the function of association.’’ How con- 
vincing this definition is becomes clear on considering the processes 
in question. Let us think of some •person accused of a crime to 
whom the ground of accusation is presented for the first time, and to 
whom the judge after that presents the.skilfully constructed proof ^ 
of his guilt by means of individual bits of eyidence. Now think 81 
the mass of thoughts here excited, even if the accused ii\ innocent^ 
The deed itself is foreign to* him, he must imagine that; should# 
any relation to it (e. g. presence at the place where the deed was 
done, interest in it, ownership of the object, etc.) be present to bis 
mind, he must become clear concerning this relationship, while at 
the same time the possibilities of excuse — alibi, ownership of the 
thing, etc. — storm upon him. Then only does*he consider the 
particular reasons of suspicion which he must, in some decree, 
incarnate and represent in their dangerous character, and for each of 
1 Th. Mejmert: Peychiatry. Vienna 1884. ® . 
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mAst iSiBd a separate excuse. We have ha« some several 
do 2 ^ thoi^t-series, which start their movement at the same 
time and thro!^ each other. If at that time an especially dan- 
geisous apparent proof is brought, and if the accused, recognizing 
this danger, blushes with fear, the examiner thinks: ** Now I have 
caught the raifcal, for he’s blushing! Now let’s go ahead quickly, 
s^^d the examination and enter the confused answer in the pro- 
tocol ! ” And who believes the accused when, later on, he withdraws 
the ** confession ” and asserts that he had said the thing because they 
had mixed him up? 

9 In this notiqp, “ you blush, therefore you have lied; you did it! ” 
lie iqany sins the commission of ^hich is begun at the time of ad- 
mdnii^ing little children and ended with obtaining the confes- 
sions ” of the murderous thief. 

Finally, it is not to be forgotten that there are cases of blushing 
which have nothing to do with psychical processes. Ludwig Meyer ^ 
calls it “ artificial blushing ” (better, “ mechanically developed 
blushing ”), and narrates the case of “ easily-irritated women who 
cquld develop a blush with the least touch of friction, e. g., of the 
face on a pillow, rubbing with the hand, etc.; and this blush could 
not be distinguished from the ordinary blush.” We may easily 
V consider that such lightly irritable women may be accused, come 
before the court without being recognized As such, and, for example, 
cover their faces with their hands and blush. Then the thing might 
be called ^ evidential.” 

• Section X2. <b) General Signs of Character. 

Friedrich Gerstacker, in one^of his most delightful moods, says 
somewhere that the best characteristicon of a man is how he 
wears his haf. If he wears it perpendicular, he is honest, pedantic, 
^ aod boresome.- If he wears it tipped slightly, he belongs to the best 
and most interesting people, is nimble-witted and pleasant. A 
dimply tipped hat indicates frivolity and obstinate imperious nature. 
A hat worn on the back of the head signifies improvidence, easiness, 
conceit, sensuality and extravagance; the farther back the more 
dangerous is the position of the wearer. The man who presses his 
hat against his temples complains, is melancholy, and in a bad way. 
‘ It is noy-fnany years since I have read this exposition by the much- 
traveled and exjjerienced author; and I have thought countless times 
how right h# was, but also, how there may be numberless similar 

1 L. Meyer: Ober^ktiAtliches Erroten. Westphals. Archiv, IV. 



; ^ CRJMINAli PSireHOLOGY " 

' ' ' ^ ;#• ■ 

iQarks of recognition which show as much as the mannlr of nisaiing 

a hat. There are plenty of similar e^rpositions to be knosm; cme 
man seeks to recognize the nature of others l^^their manner of 
wearing and using shoes; the other by the manipidation of an um- 
brella; and the prudent mother advises her son how the candidate 
for bride behaves toward a groom lying on the floor, or how she eats 
cheese — the extravagant one cuts the rind away thick, the miserjl^ 
one "eats the rind, the right one cuts the rind away thin. and care- 
fully. Many people judge families, hotel guests, and inhabitants of 
a city, and not without reason, according to the comfort and cleanli- 
ness of their privies. ^ i 

Lazarus has rightly called to^mind what is told by the pious 
Chr. von Schmidt, concerning the clever boy who lies under^ tree 
and recognizes the condition of every passer-by according to what 
he says. ‘‘ What fine lumber,” — ‘‘ Good-morning, carpenter,” — 
” What magnificent bark,” --*Good-moming, tanner,*^* — ” What 
beautiful branches,” — ” Good-morning, painter.” This significant 
stoiy shows us how easy it is with a little observation to perceive 
things that mighl otherwise have been hidden. With what sj^blje 
clearness it shows how effective is the egoism which makes each man 
first of all, and in most cases exclusively, perceive what most con- 
cerns him as most prominent! And in addition men so eagerly 
and often present us thd chance for the deepest insight into their 
souls that we need only to open our eyes — seeing and interpreting 
is so childishly easy! Each one of us experiences almost^ daily the 
most instructive things; e. g. through the window of my i|tudy I 
could look into a great garden in which a house was being built; 
when the carpenters left in the eveping they put two blocks at the 
entrance and put a board on them crosswise. Later there came each 
evening a gang of youngsters wlio found in this plaSe a welcome ^ 
playground. That obstruction which they^had to pass gave me%n 
opportunity to notice the expression of their characters. One rqp . 
quickly and jumped easily over, — that one will progress easily and 
quickly in his life. Another approached carefully, climbed slowly 
up the board and as cautiously descended on the other side-t^ 
careful, thoughtful, and certain. « The third climbed up and jumpf^ 
down — a deed purposeless, incidental, uninforming. The fouxih 
ran energetically to the obstruction, then stopped an<t^rati^^ 
boldly underneath — disgusting boy who nevertheless will have 
carried his job ahead. Then, again, there came a fifth wBo jump^, — 
but too low, remained hanging and tumbled; he got up, rubb^ his 
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kaee^ent again and came over magnificently and how 

magnificently wfil he achieve all things in life, for he has will, fear- 
lessness, and d^urageous endurance! — he can’t sink. Finally a 
sixth came stdiinihg along — one step, and board and blocks fell 
together crashing, but he proudly ran over the obstruction, and 
those who came behind him made use of the open way. He is of 
people who go through life as path-finders; we get our great 
men from among such. 

Well, all this is just a game, and no one would dare to draw con- 
clusions concerning our so. serious work from such observations 
^ merely. But^hey can have a corroborative value if they are well 
don^ when large numbers, and pot an isolated few, are brought 
together, and when appropriate analogies are brought from appro- 
priate cases. Such studies, which have to be sought in the daily life 
itself, permit easy development; if observations have been clearly 
made, correctly apprehended, and if, especially, the proper notions 
have been drawn from them, they are easily to be observed, stick 
in the memory, and come willingly at the right moment. But they 
^ust then serve only as indices, they must only suggest: ‘‘ perhaps 
the case is the same to-day.” And that means a good deal; a point 
of view for the taking of evidence is established, not, of course, 
pro^ as such, or a bit of evidence, but a way of receiving it, — per- 
haps a false one. But if one proceeds caVefulIy along this way, it 
shows its falseness immediately, and another presented by memory 
shows us Another way that is perhaps correct. 

The^most important thing in this matter is to get a general view 
of the human specimen — and incidentally, nobody needs more to 
do this than the criminalist. Jor most of us the person before us 
is only “ A, suspected of a:.” But our man is rather more than 
^ that, and es^cially he was ^rather more before he became “ A sus- 
picted of a:.”' Hence, the greatest mistake, and, unfortunately, 
Ijjie commonest, committed by the judge, is his failure to discuss 
with the prisoner his more or less necessary earlier life. Is it not 
known that every deed is an outcome of the total character of the 
doer? Is it not considered that deed and character are correlative 
concepts, and that the character by means of which the deed is to 
be established cannot be inferred from the deed alone? “ Crime 
is the {^dSuct of ^he physiologically grounded psyche of the criminal 
and his environing external conditions.” (Liszt). Each particular 
deed is thinicable only when a determinate character of the doer 
is brought in relaticfb with it — a certain character predisposes to 
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determinate deeds, anotlier diaraeter m^es them untidnlabif a 
unrelatable with this or that person* But who thinks to know the 
character of a man without knowing his view of the world, and 
who talks of their world-views with his criminals? ^^Whoever waets 
to learn to know men,” says Hippel,^ ” must judge them according 
to their wishes,” and it is the opinion of Struve: ^ A man’s beliel^ 
indicates his purpose.” But who of us asks his criminals about thei|^ 
wishes and, beliefs? 

If we grant the correctness of what we have said we gain the 
conviction that we can proceed with .approximate certaintjP and 
' conscientiousness only if we speak with the criminal, got alone con- 
cerning the deed immediately ip question, but also searchgigly 
concerning the important conditions of his inner life. So w^may 
as far as possible see clearly what he is according to general notions 
and his particular relationships* 

The same thing must also be<done with regard to w important 
witness, especially when much depends upon his way of judging, 
of experiencing, of feeling, and of thinking, and when it is impos- 
sible to discover these things otherwise. Of course such analj^s^ 
are often tiring and without result, but that, on the other hand, they 
lay open with few words whole broadsides of physical conditions, 
so that we need no longer doubt, is also a matter of course. 'IVho 
wants to leave unused a formula of Schopenhauer’s: “ We discover 
what we are through what we do? ” Nothing is easier than to dis- 
cover from some person important to us what he does, even though 
the discovery develops merely as a simple conversation abouj; what 
he has done until now and what he did lately. And up to date we 
have gotten at such courses of life only in the great cases; in cases 
of murder or important political criminals, and then only at exter- 
nals; we have cared little about the essential deeds* the smaller;^ 
forms of activity which are always the significant ones. Suppditei 
we allow some man to speak about others, no matter,, whom, 
condition that he must know them well. He judges their de^jw 
praises and condemns them, and thinks that he is talking about th^ 
but is really talking about himself alone, for in each judgment of 
the others he aims to justify and enhance himself; the thu^ he 
praises he does, what he finds fault with, he does not; or at leiist he 
wishes people to believe that he does the formeit and dV^ds the 

1 Th. G. von Hippel: Lebenl&sufe nach aufsteigender Linie. Ed. v Oettingeii. 
Leipzig 1880. t 

^ G. Struve: Das Seelenleben oder die Naturgeschichte des Menscn&i. Berlin 
1869. . 
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lattim ' Ai^ tdten he speaks unpleasantly about his Meiwls he has 
simply *abiuidoiiM what he formerly had in common with them. 
Then again he cipolds at those who have gotten on and blames their 
evil nature for ‘it; but whoever looks more closely may perceive 
that he had no gain in the same evil and therefore dislikes it. At 
the same time, he cannot possibly suppress what he wishes and 
iprhat he needs. Now, whoever knows this fact, knows his motives, 
and* to decide in view of these with regard to a crime is seldom 
difficult. Nos be^oins sont nos forces ” — but superficial needs 
do xftt really excite us while what is an actual heed does. Once 
t we are competed, our power to achieve what we want grows astound* 
ingly. How we wonder at the g^pat amount of power used up, in 
the of many criminals! If we know that a real need was behind 
the cnme, we need no longer wonder at the magnitude of the power. 
The relatio^ between the crime and the criminal is defined because 
we’ have discovered his needs. To these needs a man’s pleasures 
belong also; every man, until the practically complete loss of vigor, 
has as a rule a very obvious need for some kind of pleasure. It is 
bu^an nature not to be continuously a machine, to require relief and 
pleasure. 

The word pleasure must of course be used in the loosest way, for 
oh%man finds his pleasure in sitting beside the stove or in the shadow, 
while another speaks of pleasure only When he can bring some 
change in his work. I consider it impossible not to understand a 
man wh&se pleasures are known; his will, his power, his striving 
and knowing, feeling and perceiving cannot be made clearer by 
any other thing. Moreover, it happens that it is a man’s pleasures 
which bring him into court, and as he resists or falls into them 
he reveals his character. The famous author of the Imitation of 
^ Christ,” Tliihnas a Kempis, whose book is, saving the Bible, the 
iftost wide-spiread’on earth, says: “Occasiones hominem fragilem 
pon faciuat, sed, qualis sit, ostendunt.” That is a golden maxim 
for the criminalist. Opportunity, the chance to taste, is close to 
every man, countless times; is his greatest danger; for that reason 
it was great wisdom in the Bible that called the devil, the Tempter. 
A man’s behavior with regard ^to the discovered or sought-out 
opportunity exhibits his character wholly and completely. But 
the ckafi^ to Observe men face to face with opportunity is a rare 
one, and that falling-off with which we are concerned is often the 
■ outcome of such bh opportunity. But at this point we ought not 
longer to leam^ ffft to know; and hence our duty to study the 
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pleasures oif men, to know how thoy behave In the presence ol^thdr 
opportunities. ^ : 

^ There is another group of conditions through irhich you may 
observe and judge men in general. The most important one* is 
to know yourself as well as possible, for accurate self-knowledge 
leads to deep mistrust with regard to others, and only the man 
suspicious with regard to others is insured, at least a little, agains# 
mistakes. To pass from mistrust to the reception of something good 
is not difficult, even in cases where the mistrust is well-founded and 
the presupposition of excellent motives among our fellows is strongly 
fought. Nevertheless, when something actually good is perceivable, 
one is convinced by it and even made happy. But the converse Js 
not true, for anybody who is too trusting easily presupposgi the 
best at every opportunity, though he may have been deceived a 
thousand times and is now deceived again. How it happens that 
self-knowledge leads to suspicion^of others we had better not investi- 
gate too closely — it is a fact. 

Every man is characterized by the way he behaves in regard to 
his promises. I do not mean keeping or breaking a promise, because 
nobody doubts that the honest man keeps it and the scoundrel 
does not. I mean the manner in which a promise is kept and the 
degree in which it is kept. La Roche-Foucauld ^ says significaiMlfy: 

** We promise according t6 our hopes, and perform according to our 
fears.” When in any given case promising- and hopes and per- 
formance and fears are compared, important considerations '"arise, — 
especially in cases of complicity in crime. r. 

When it is at all possible, and in most cases it is, one ought ..to 
concern oneself with a man’s style, the handwriting of his soul. 
What this consists of cannot be expressed in a definite way. The 
style must simply be studied and tested jsrith regard tft its capacity 
for being united with certain presupposed^ qualities.' Everybo(5^ 
knows that education, bringing-up, and intelligence are indubitably^ 
expressed in style, but it may also be observed that style clearly 
expresses softness or hardness of a character, kindness or cruelty, 
determination or weakness, integrity or carelessness, and hundreds 
of other qualities. Generally the^ purpose of studying style may be 
achieved by keeping in mind some definite quality presupposed and 
by asking oneself, while reading the manuscript df the'^nson in 
question, whether this quality fuses with the manuscript’s form and J 
with the individual tendencies and relationships that ^cur in 

^ La Roche-Foucauld: Maximes et Reflexions Morales. « 
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constIUctioif of the thought. One reading will of course not bring 
you far> but if the reading is repeated and taken up anew» especially 
as often as the writer is met with or as often as some new fact aboulf 
hiqi is established, then it is almost impossible not to attain a fixed 
and valuable result. One gets then significantly the sudden impres- 
sion that the 'thing to be proved, having the expression of which 
yie properties are to be established, rises out of the manuscript; 
and 'When that happens the time has come not to dawdle with the 
work. Repeated reading causes the picture above-mentioned to 
come/*out more clearly and sharply; it is soon seen in what places 
^ or directions ^f the manuscript that expression comes to light — 
thesj^ places are grouped together^ others are sought that more or 
less imply it, and soon a standpoint for further consideration is 
reached, which naturally* is not evidential by itself, but has, when 
combined with numberless others, corroborative value. 

Certain small apparently indifferent qualities and habits are 
important. There are altogether too many of them to talk about; 
but there are examples enough of the significance of what is said of 
a^man in this fashion: ‘‘ this man is never late,” “ this man never 
forgets,” ” this man invariably carries a pencil or a pocket knife,” 
” this one is always perfumed,” ” this one always wears (‘lean, care- 
fully^ brushed clothes,” — whoever has the least training may eon- 
struct out of such qualities the whole infler life of the individual. 
Such observations may often be learned from simple people, es- 
pecially from old peasants. A great many years ago I had a case 
which jconcemcd a disappearance. It was supposed that the lost 
man was murdered. Various examinations were made without 
result, until, finally, I questione^J an old and very intelligent peasant 
who had known well the lost man. I asked the witness to describe 
the nature of bis friend very accurately, in order that I might draw 
from his qualities, habits, etc., my inferences concerning his ten- 
dencies, an^ hence concerning his possible location. The old peasant 
supposed that everything had been said about the man in question 
when he explained that he was a person who never owned a decent 
tool. This was an excellent description, the value of which I com- 
pletely understood only when the murdered man came to life and I 
learned to know him. He was a petty lumberman who used to 


buy sn^lPt^ded tracts in the high mountains for cutting, and 
having cut them down would either bring the wood down to the 
valley, or h4ve it turned to charcoal. In the fact that he never 
owned a decent toolf nor had one for his men, was established his 
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whole narrow point of view* Ms cramped miserliness 
prudence, his constricted kindliness, qualities which 
^en to plague themselves uselessly with bad tools and whi<^ justi- 
fied altogether his lack of skill in the purchase of tools. So I Uiou^ 
how the few words of the old, much-experienced peasant were ctm- 
firmed utterly — they told the whole story. Such mOn, indeed, who 
say little but say it effectively, must be carefully attended to, and 
everything must be done to develop and to understand what th^ 


m 


permieted^W 


mean. 

But the judge requires attention and appropriate conservation 
of his own observations. Whoever observes the peoplg he deals with 
Soon notices that there is probal^y not one among them that^does 
not possess some similar, apparently unessential quality like that 
mentioned above. Among close acquaintwces there is litiS^ diffi- 
culty in establishing which of their characteristics belong to that 
quality^ and when series of such observations are broufht together 
it is not difficult to generalize and to abstract from them specific 
rules. Then, in case of need, when the work is important> one 
makes use of the appropriate rule with pleasure, and I might sajr, 
with thanks for one’s own efforts. 

One essential and often useful symbol to show what a man makes 
of himself, what he «;ounts himself for, is his use of the worcj, iiis. 
Hartenstein ^ has already called attention to the importance of 
this circumstance, and Volkmar says: “ The we has a very various 
scope, from the point of an accidental simultaneity of 'Images in 
the same sensation, representation or thought, to the almost com- 
plete circle of the family we which breaks through the I and even 
does not exclude the most powerful antagonisms; hatred, just like 
love, asserts its we.** What is characteristic in the word we is the 
opposition of a larger or smaller group of which the Z4s a member, 
to the rest of the universe. I say we when I mean merely my wife 
and myself, the inhabitants of my house, my familyj^^ those who 
live in my street, in my ward, or in my city; I say we assessors, we 
central-Austrians, we Austrians, we Germans, we Europeans, we 
inhabitants of’ the earth. I say we lawyers, we blonds, we Christians,, 
we mammals, we collaborator;^ on a monthly, we old student# 
society, we married men, we opponents of jury trial. But! aIso i|P 
we when speaking of accidental relations, such as being^dR Ijie siS'- 
train, meeting on the same mountain peak, in the same hotel, ajphe 
same concert, etc. In a word we defines all relationships frc^ the 

^ Gnmdbegriffe der ethischen Wissenachalt. Leip2% 1^4. 
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jiattiAMSt i^lnoAt imptMant, most essential, to the most individual 
aceidenlil^ Ccmmvably the m unites also people who haT(^ 
something common, who use it a great deal among themselvesp 
Ind because of habit, in places where they would rather not have done 
so. Therefo^* if you pay attention you may hear some suspect 
who denies his'guilt, come out with a we which confesses his alliance 
mth people who do the things he claims not to: we pickpockets, we 
TOuse-br^ers, we gamblers, inverts, etc. 

It is so conceivably that man as a social animal seeks companion- 
ship ih so many directions that he feels better protected when he 
9 has a comrade when he can present in the place of his weak and 
impi^tected I tlie stronger and bolder we; and hence the considerable 
and varied use of the word. No one means that })eoplc are to be 
caugh^^|th the word; it is merely to be used to bring dearness into 
our work. Like every other honest instrument, it is an index to 
the place of the man before us. * 

Section 13. (c) Particular Character-signs. 

0 

Jt is a mistake to suppose that it is enough in most cases to study 
that side of a man which is at the moment important — his dis- 
honesty only, his laziness, etc. That will naturally lead to merely 
op^ded judgment -and anyway be much harder than keeping the 
\^le man in eye and studying him as an entirety. Every individual 
quality is merely a symptom of a whole nature, can be explained 
only by thfe whole complex, and the good properties depend as much 
on the Ijad ones as the bad on the good ones. At the very least the 
quality and quantity of a good or bad characteristic shows the 
influence of all the other good and bad characteristics. Kindliness 
is influenced and partly created thrqugh weakness, indetermination, 
^too great susceptibility, a miiymum acuteness, false constructiveness, 
untrained capacity for inference;^ in the same way, again, the most 
cruel hardnqss depends on properties which, taken in themselves, 
are good: determination, energy, purposeful action, clear conception 
of one’s fellows, healthy egotism, etc. Every man is the result of 
his nature and nurture, i. e. of countless individual conditions, and 
every one of his expressions, again, is the result of all of these con- 
izations. If, therefore, he is to be judged, he must be judged in the 
- light of theifi'91!.^* 

For this reason, all those indications that show us the man 
as a whole ar# for us the most important, but also those others 
are valuable which shbw hini up on one side only. In the latter 
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case, however, they are to be considered only as an inckx whid^ 
never relieves sis from the need further to study the natureT of our 
subject. The number of such individual indications is legion and 
no one is able to count them up imd ground them, but examples of 
them may be indicated. 

We ask, for example, what kind of man will give us the best and* 
most reliable information about the conduct and activity, the natui||^ 
and character, of an individual? ^ We are told: that sort of person 
who is usually asked for the information — his. nearest friends and 
acquaintances, and the authorities. Before all of these nobody 
shows himself as he is, because the most honest nean will show «« 
himself before people in whose judgment he has an interest at Je^t 
as good as, if not better than he is ■— that is fundamental to the 
general egoistic essence of humanity, which, seeks at leasV^ avoid 
reducing its present welfare. Authorities who arj5 ast^ed to make 
a statement concerning any perW, can say reliably only how often 
the man was punished or came otherwise in contact with the law 
or themselves. But concerning his social characteristics the authori- 
ties have nothing to say; they have got to investigate them an^ the 
detectives have to bring an answer. Then the detectives are, at 
most, simply people who have had the opportunity to watch and 
interrogate the individuals in question, — the servants, h^e- 
furnishers, porters, corner-loafers, etc. Why we do not question 
the latter ourselves I cannot say; if we did we might know these 
people on whom we depend for important information And might 
put our questions according to the answers that we> need^ It is 
a purely negative thing that an official declaration is nowadays 
not unfrequently presented to us* in the disgusting form of the 
gossip of an old hag. But in itsyelf the form of getting information 
about people through servants and others of the same class is cor- 
rect. One has, however, to beware Jhat it not done* simply because 
the gossips are most easily found, but because people, shm th^r 
weaknesses most readily before those whom they hold of no account 
The latter fact is well known, but not sufficiently studied. It is 
of considerable importance. Let us then examine it more closely: 
Nobody is ashamed to show hftnself before an animal as he is, to 
do an evil thing, to commit a crime; the shame will increase very 
little if instead of the animal a complete idiot is ^fenf, hnd if now 
we suppose the intelligence and significance of this witness steadily 
to increase, the shame of appearing before him as one ‘is increases in 
a like degree. So we will control ourselveii most before people 
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wfaosi judgment is of most importance to us. The Styrian, Peter 
RoseggSr» onH of the best students of mankind» once ^Id a first-rate 
stoiy If how the most intimate secrets of certain people became 
common talk although all concerned assured him that nobody had 
succeeded in getting knowledge of them. The news-agent was 
finally discovered in the person of an old, humpy, quiet, woman, 
Hho worked by the day in various homes and liad found a place, 
unobserved and apparently indifferent, in the comer of the sitting- 
room. Nobody had told her any secrets, but things were allowed to 
occur before her from which she might guess and put them together. 

• Nobody hadavatched this disinterested, ancient lady; she worked 
liketi machine; her thoughts, when she noted a quarrel or anxiety 
or disagreement or joy, were indifferent to all concerned, and so 
she disSiyered a great deal that was kept secret from more important 
persons. TJiis simple story is very significant — we are not to pay 
attention to gossips but to keep in mind that the information of 
persons is in the rule more important and more reliable when the 
question under consideration is indifferent to tlu^m than when it 
i» igiportant. We need only glance at our own situation in this 
matter — what do we know about our servants? What their Christian 
names are, because we have to call them; where they come from, 
be^Uise we hear their pronunciation; how did they are, because 
we see them; and those of their qualities that we make use of. But 
what do we know^ of their family relationships, their past, their 
plans, the*ir joys or sorrows? The lady of the house knows perhaps 
a littla more because of her daily intercourse with them, but her 
husband learns of it only in exceptional cases when he bothers 
about things that are none of hiv business. Nor does madam know 
much, as exf^ination shows us daily. But what on the other hand 

I do the servants know about«us? The relation between husband and 
wife, the bringing-up of, the children, the financial situation, the 
relation with cousins, the house-friends, the especial pleasures, each 
joy, each trouble that occurs, each hope, everything from the least 
bodily pain to the very simplest secret of the toilette — they know 
it all. What can be kept from them? The most restricted of them 
are aware of it, and if they do ndt see more, it is not because of 
our skill at hiding, but because of their stupidity. We observe that 
in these case?YflSre is not much that can be kept secret and hence 
do not trouble to do so. 

There is besides another reason for allowing subordinate or in- 
different people \p Sde one’s weaknesses. The reason is that we 
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liate those who «ie witnesses of a great weakness, j^artljr^^it ie 
shame, partly^ vexation at oneself, partly piw egoism, bint it is 
a fact that one’s anger turns instinctively upon ^ose whig^ have 
observed \>ne’s degradation through one’s own weakness. Thia is 
so frequently the case that the witness is to be the more relied on 
the more the accused would seem to have preferred that the witness* 
had not seen him. Insignificant people are not taken as real wi% 
nesses; they were there but they haven’t perceived anything; and 
by the time it comes to light that they see at least as well as any- 
body else, it is too late. One will not go far wrong in explaining 
the situation with the much varied epigram of Tacitsis: Figulus c 
odit figulum.” It is, at least, through business-jealousy that^one 
porter hates another, and the reason for it lies in the fact that two 
of a trade know each other’s weaknesses, that one alwaw/ knows 
how the other tries to hide his lack of knowledge, hyw deceitful 
fundamentally every human activity is, and how much trouble 
everybody takes to make his own trade appear to the other *as fine 
as possible. If you know, however, that your neighbor is as wise as 
you are, the latter becomes a troublesome witness in any disagreeable 
matter, and if he is often thought of in this way, he comes to be 
hated. Hence you must never be more cautious than when one 
“ figulus ” gives evfdence about another. Esprit de corps ^nd 
jealousy pull the truth with frightful force, this way and that, and 
the picture becomes the more distorted because so-called esprit 
de corps is nothing more than generalized selfishness. ' Kant ^ is 
not saying enough when he says that the egoist is a person who 
always tries to push his own I forward and to make it the chief 
object of his own and of everybody«else’s attention. For the person 
who merely seeks attention is only conceited; the egoist, however; 
seeks his own advantage alone, even at the cost of other people, ^ 
and when he shows esprit de corps ^he desires the advantage of his 
corps because he also has a share in that. In this sense one of a 
trade has much to say about his fellow craftsmen, but because of 
jealousy, says too little — in what direction, however, he is most 
likely to turn depends on the nature of the case and the character 
of the witness. • 

In most instances it will be possible to make certai n distinctions 
as to when objectively too. much and subjectivelyTo?littl6' is said. 
That is to say, the craftsman will exaggerate with ^regard to all 

^ Menschenkunde oder philosophiscbe Anthropolpgie. Leipzig 1831. Gh. 

StArkfl. 
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gen^Red quartaons, but with regard to his special fellow jealouqr 
will establish her rights. An absolute distinction ^ay never be 
draw]4 not even subjectively. Suppose that A has something to 
say about his Idiow craftsman and suppose that certaih achieve- 
^ ments of B are to be valued. If now A has been working in the same 
*field as B he must not depreciate too much the value of B’s work» 
fince otherwise his own work is in danger of the same low valuation. 
Objectively the converse is true: for if A bulls the general efficiency 
of his trade, it doesn’t serve his conceit, since we find simply that the 
competitor is in this way given too high a value. It would be in- 
advisable to give particular examples from special trades, but every- 
body who has before him one “•figulus ” after another, from the 
lowest to the highest professions, and who considers the statements 
they mi^e about each other, will grant the correctness of our con- 
tention. I not, at this point, either, assert that the matter is the 
same in each and every case, but that it is generally so is indubitable. 

There is still another thing to be observed. A good many people 
who ‘are especially efiScient in their trades desire to be knowm as 
esp^ally efficient in some other and remote circle. It is historic 
that a certain regent was happy when his very modest flute-playing 
was praised; a poet was pleased when his miserable drawings were 
adSlired; a marshal w’anted to hear no praist of his victories but 
much of his very doubtful dcclam«ation. The case is the same among 
lesser men. A craftsman wants to shine with some foolishness in 
another cl'aft, and “ the ])hilistine is happiest when he is considered 
a devil of a fellow.’* The importance of this fact lies in the possi- 
bility of error in conclusions drawn from what the subject himself 
tries to present about his knowledge and power. With regard to 
the past it I^ads even fundamentally honest persons to deception 
and lying. . 

So for example a student wl^o might have been the most solid 
aqd harmlass in his class later makes suggestions that he was the 
wildest sport; the artist who tried to make his way during his 
cubhood most bravely w^ith the hard-earned money of his mother 
is glad to have it known tliat he was guilty as a young man of un- 
mitigated nonsense; and the ancielit dame wdio was once the most 
modest of girls is tickled with the flattery of a story concerning her 
magnificent fiirfiSlions. W’hen such a matter is important for us it 
must be received with great caution. 

To this class of people who want to appear rather more interesting 
than they are, ei^ier^in their past or present, belong also those who 
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declare that everything is possible and who have led many a judj^ 
into vexatious mistakes. This happens especially when' an ttccmsed 
person tries to explain away the suspicions against him by daring 
statement concerning his great achievements (e. g.\ in going back 
to a certain place, or his feats of strength, etc.), and when witnesses^ 
are asked if these are conceivable. One gets the impression in these’ 
cases that the witnesses under consideration suppose that the}3 
belittle themselves and their point of view if they think anything to 
be impossible. They are easily recognized. They belong to the 
worst class of promoters and inventors or their relations. If a man 
is studying how to pay the national debt or to solve the social ques- 
tion or to irrigate Sahara, or is inclined to discover a dirigible^ air- 
ship, a perpetual-motion machine, or a panacea, or if he shows sym- ' 
pathy for people so inclined, he is likely to consider every^riJig pos- 
sible — and men of this sort are surprisingly numerou^. They do 
not, as a rule, carry their plans about in public, and hence have the 
status of prudent persons, but they betray themselves by their 
propensity for the impossible in all conceivable directions. If a man 
is suspected to be one of them, and the matter is important enough, 
he may be brought during the conversation to talk about some proj- 
ect or invention. He will then show how his class begins to deal 
with it, with what I fnight call a suspicious warmth.. By that tOken 
you know the class. They belong to that large group of people 
who, without being abnormal, still have passed the line which divides 
the perfectly trustworthy from those unreliable persons who, with 
the best inclination to tell the truth, can render it only as ik is dis- 
torted by their clouded minds. 

These people are not to be confused with those specific men of 
power who, in the attempt to show what they can do, go further than 
in truth they should. There are indeed persons of talent who are * 
efficient, and know it, whether for gqod or evil, and they happen to 
belong both to the class of the accused and of the witness. The 
former show this quality in confessing to more than they are guilty 
of, or tell their story in such a way as to more clearly demonstrate 
both their power and their conceit. So that it may happen that a 
man takes upon himself a crime that he shares with three accomplices 
.or that he describes a simple larceny as one in w hich force had to 
be used with regard to its object and even with regSS^cTthe^object’s 
owner; or perhaps he describes his flight or his opponents’ as much 
more troublesome than these actually were or need have been. 
The witness behaves in a similar fashion a^d ^hows his defense^^^ 
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agauM an mUusk for etample, or his skill in discovery of his goods» 
or his detedion of the criminal in a much brighter light than really 
belongs to it; he even may describe situations that were superfluous 
in order to diow what he can do. In this way the simplest fact is 
often distorted. As suspects sucH peopleware particularly difficult 
• to deal with.* Aside from the fact that they do more and actually 
have done more than was necessary, they become unmanageable 
and hard-mouthed through unjust accusations. Concemmg these 
people the statement made a hundred years ago by Ben David ^ 
still holds: “Persecution turns wise people raw and foolish, and 
, kindly and well disposed ones cruel and evil-intentioned.” There 
are^ often well disposed natures who, after troubles, express them- 
selves in the manner described. It very frequently happens that 
suspC^, especially those under arrest, alter completely in the course 
of timerbecome sullen, coarse, passionate, ill-natured, show them- 
selves defiant and resentful to even the best-willed approach, and 
exhibit even a kind of courage in not offering any defense and in 
keeping silent. Such phenomena require the most obvious caution, 
for one is now dealing apparently with powerfu! fellows who have 
received injustice. Whether they are quite guiltless, whether they 
are being improperly dealt with, or for whatever reason the proper 
afmroach has not been made, we must go bacl^ to proceed in another 
fa^ion, and absolutely keep in mind the possibility of their being 
innocent in spite of serious evidence against them. 

Thesetpeople are mainly recognizable by their mode of life, their 
habitual appearance, and its expression. Once that is known their , 
conduct in court is known. In the matter of individual features of 
character, the form of life, the^way of doing things is especially to 
be observed. Many an effort, many a quality can be explained in 
no other wdy. The simple declaration of Volkmar, “ There are some 
things that we want only "because we had them once,” explains to 
the criminalist long series of phenomena that might otherwise have 
remained unintelligible. Many a larceny, robbery, possibly mur- 
der, many a crime springing from jealousy, many sexual offenses 
become intelligible when one learns that the criminal had at one 
time possessed the object for th§ sake of which he committed the 
crime, and having lost it had tried with irresistible vigor to regain 
it. T\Jiat ij»^c:i&raordinary in the matter is the fact that considerable 
time passes between the loss and the desire for recovery. It seems 
as if the isdated moments of desire sum themselves up in the course 

^ Etwas sur Gharaklerisierung der Juden. 1793. 
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o{ time and then break out as the crinm. In such cases 



motive of the deed is never to be found except in the criminal’s 


past. ^ 

The same relationship exists in the cases of countless criminals 
whose crimes seem at bottom due to apparently inconceivable 
brutality. In all such^cases, especially when the facy do not other<« 
wise make apparent the possible guilt of the suspect, the story of thg 
crime’s development has to be studied. Gustav Struve asserts -that 
it is demonstrable that young men become surgeons out of pure 
cruelty, out of desire to see people suffer pain and to cause pain. 
A student of pharmacy became a hangman for the sa|pe reason and 
a rich Dutchman paid the butchers for allowing him to kill q^en. 
If, then, one is dealing with a crime which points to extraordinary 


cruelty, how can one be certain about its motive and histor^^thout 
knowing the history of the criminal? ‘ 


This is the more necessary inaiimuch as we may be easily deceived 
through apparent motives. . Inasmuch as in most capital crimes 
two or more motives work together, an ostensible and a concealed 
one,” says Kraus, ^ ” each criminal has at his command apparent 
motives which encourage the crime.” We know well enough &ow 
frequently the thief excuses himSielf on the ground of his need, how 
the criminal wants to^ appear as merely acting in self-defense du|fng 
robberies, and how often the sensualist, even when he has mis- 
behaved with a little child, still asserts that the child had seduced 
him. In murder cases even, when the murderer has confessed, we 
frequently find that he tries to excuse himself. The womap who 
poisons her husband, really because she wants to marry another, 
tells her stoiy in such a way as to,, make it appear that she killed 
him because he was extraordinarily bad and that her deed simply 
freed the world of a disgusting object. As a rule the {>sychological 
aspect of such cases is made more difficult, by the reason that the 
subject has in a greater or lesser dfegree convinced himgplf of the 
truth of his statements and finally believes his reasons for excuse 
altogether or in part. And if a man believes what he says, the proof 
that the story is false is much harder to make, because psychological 
arguments that might be used V> prove falsehood are then of no 
use. This is an important fact which compels us to draw a sharp 
line between a person who is obviously lying a i wb tffi e wbp does 
believe what he says. We have to discover the difference, inasmuch 
as the self-developed conviction of the truth of a stor^ is never so 
1 A. Kraus: Die Psychologie des Verbrechens. Tdbihgen 1884. 
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iflis the real conviction of truth. For that reasoUt the 
personGwhoihas convinced himself of his truth artificially/ watches 
all doubts and objections with much greater care than a man who 
has no dpubjt whatever in what he says. The former, moreover, does 
not have a good conscience, and the proverb says truly, “ a bad 
^conscience hai a fine ear.” The man knows that he is not dealing 
correctly with the thing and hence he observes all objections, and 
the fact that he does so observe, can not be easily overlooked by the 
examining ofScer. 

Once this fine hearing, distinguishes the individual who really 
, believes in thg motive he plausibly offers the court, there is another 
indignation (obviously quite apart .from the general signs of deceit) 
thkt marks him further, and this comes to light when one has him 
speak '^bout similar crimes of others in which the ostensible motive 
actuallywas present. It is said rightly, that not he is old who no 
longer commits youthful follies butSie that no longer forgives them, 
and sojQOt merely he is bad who himself commits evil but also he who 
excuses them in others. Of course, that an acci^ed person should 
defend the naked deed as it is described in the criminal law is not 
lively for conceivable reasons — since certainly no robbery-suspect 
will sing a paean about robbers, but certainly almost anybody who 
has^ better or a better-appearing motive for his crime, will protect 
those who have been guided by a similar motive in other cases. 
Every experiment shows this to be the case and then apparent 
motives ate easily enough recognized as such. 

• (d) Somatic Character-Units. 

Section 14 . (x) Gqfieral Comnderations, 

When we qpy that the inner condition of men implies some outer 
I expression, it must follow that there are series of phenomena which 
especially mold the body in tern^js of the influence of a state of mind 
oii external appearance, or conversely, which are significant of the 
influence of some physical uniqueness on the psychical state, or of 
some other psycho physical condition. As an example of the first 
kind one may cite the well known phenomenon that devotees always 
make an impression rather specificilly feminine. As an example of 
the second kind is the fact demonstrated by Gyurkovechky ‘ that 
impoteifts exhibit disagreeable characteristics. Such conditions 
fin d their uiyversalizing expression in the cruel but true maxim 

^V. Gyurkovechky: Pathologic und Therapie der mftnnlichen Impotens. 
Vienna, Leipzig 1889. * 
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^ Beware of the marked one** The Bible was the filst of to 
make mention of these evil stigmata. No one of course assorts that 
the bearer of any bodily malformation is for that reason invested 
with one or more evil qualities — Non cum hoc, sed propter hoc.” 
It is a general quality of the untrained, and hence the majority of 
men, that they shall greet the unfortunate who suffers from some 
bodily malformation not with care and protection, but with scorn 
and maltreatment. Such propensities belong, alas, not only 
adults, but also to children* who annoy their deformed playfellows 
(whether expressly or whether because they are inconsiderate), 
and continually call the unhappy child’s attention to^his deformity. 
Hence, there follows in most ca^s from earliest youth, at fi^st a 
certain bitterness, then envy, unkindness, stifled rage against the 
fortunate, joy in destruction, and all the other hateful simil^ quali- 
ties however they may be named. In the course of time of these 
retained bitter impressions silmmate, and the quaSties arising 
from them become more acute, become habitual, and at last you 
have a ready-made person “ marked for evil.” Add to this the 
indubitable fact that the marked persons are considerably wiser 
and better-instructed than the others. Whether this is so by acci- 
dent or is causally established is diflScult to say; but inasmuch as 
most of them are compelled just by their deformities to dej^ve 
themselves of all commoh pleasures and to concern themselves with 
their own affairs, once they have been fed to satiety with abuse, 
scorn and heckling, the latter is the more likely. Und» such cir- 
cumstances they have to think more, they learn more than the 
others to train their wits, largely as means of defense agmnst phys- 
ical attack. They often succeed by wit, but then, they can never 
be brought into a state of good temper and lovableness when th^* 
are required to defend themselves by means of sha#p, biting and 
destructive wit. Moreover, if the deformed is naturally not well- ^ 
disposed, other dormant evil teddencies develop in him, which 
might never have realized themselves if he had had no need 
of them for purposes of self-defense — lying, slander, intrigue, 
persecution by means of unpermitted instruments, etc. All this 
Anally forms a determinate complex of phenomena which is undi- 
vorceably bound in the eyes of the expert with every species of 
deformity: the mistrusting of the deaf man, jbe^menaging ex- 
pression of the blind, the indescribable and therefore extremely 
characteristic smiling of the hump-back are not thd only typical 
phenomena of this kind. c 
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popularly known and is afainormally bdieved in, so 
that oltoi discover that the deformed are more frequent^ sus- 
pected of Onn)e than normal people. Suspicion turns to th^ 
espmally when an unknown criminal has committed a crime the 
accomplishment of which required a particularly evil nature and 
•where the de^ of itself called forth geiieral indignation. In that 
^ase, once a deformed person is suspected, grounds of suspicion are not 
difBcult to find; a few collect more as a rolling ball does snow. After 
that the sweet proverb: “Vox populi, vox dei,” drives the un- 
fortunate fellow into a chaos of evidential grounds of suspicion x 
which may a^ be reduced to the fact that he has red hair or a hump. 
Such events are frightfully Jrequent.^ 

^ Section 15. (2) Causes of Irritation. 

Just ^ important as these phenomena are the somatic results 
of* psychic irritation. These lattftr clear up processes not to be 
explained by words alone and often over-valued and falsely inter- 
preted. Irritations are important for two reason^: (1) as causes of 
wgie, and (2) as signs of identification in examination. 

In regard to the first it is not necessary to show what crimes are 
committed because of anger, jealousy, or rage, and how frequently 
telkor and fear lead to extremes otherwise inexplicable — these facts 
are partly so well known, partly so very numerous and various, 
that an exposition would be either superfluous or impossible. Only 
those phenomena will be indicated which lie to some degree on the 
borderland of the observed and hence may be overlooked. To this 
class belong, for example, anger against the object, which serves 
as explanation of a group of so-called malicious damages, such as 
arson, etc. Eveiybody, even thoqgh not particularly lively, remem- 
bers instances in which he fell into great and inexplicable rage against 
an object when the latter set in his way some special difficulties 
€ff cause<Lhim pain; and he remembers how he created considerable 
ease for himself by flinging it aside, tearing it or smashing it to 
pieces. When I was a student I owned a very old, thick Latin 
lexicon, “ Kirschii cornu copia,” bound in wood covered with pig- 
skin. This respectable book flew to the ground whenever its master 
was vexed, and never failed profoundly to reduce the inner stress. 
This ^tKirscniCrS ” was inherited from my great-grandfather and it 
did not suffer much damage. WTien, however, some poor apprentice 
tears the fence, on a nail of which his only coat gdt a bad tear, or 
** Cf. NSckc in H Grass’s Archiv, I, 200; IX, 153. 
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when a yoiix% peasant kills the dog that barks at him menaongly 
and tries to get at his calf» then we come along with our cfiunages 
according to so and so much,’’ and the fellow hasn’t done any more 
than I have with my "" Kirschius.” ^ In ,the magnificent novel, 
“ Auch Einer,” by F. T. Vischer, there is an excellent portrait of 
the perversity of things; the author asserts that things rather fre«* 
quently hold ecumenical councils with the devil for the molestao 
tion of mankind. 

How far the perversity of the inanimate can lead I saw in a criminal 
case in which a big isolated hay-stack was set on fire. A traveler was 
going across the country and sought shelter against oncoming bad 
weather. The very last minute before a heavy shower he readied' 
a hay-stack with a solid straw cover, crept into it, made himself 
comfortable in the hay and enjoyed his good fortune. Tl^^i he fell 
asleep, but soon woke again inasmuch as he, his clothes, and all 
the hay around him was thoroughly soaked, for the roof just above 
him was leaking. In frightful rage over this “ evil perversity,” he 
set the stack on fire and it burned to the ground. 

It may be said that the fact of the man’s anger is as much a motive 
as any other and should have no influence on the legal side of the 
incident. Though this is quite true, we are bound to consider the 
crime and the crimirtal as a unit and to judge them so. If uiifier 
such circumstances we can say that this unit is an outcome natural 
to the character of mankind, and even if we say, perhaps, that we 
might have behaved similarly under like circumstances, if " we really 
cannot find something absolutely evil in the deed, the criminal quality 
of it is throughout reduced. Also, in such smaller cases the funda- 
mental concept of modern criminology comes clearly into the fore- 
ground: ‘*not the crime but the criminal is the object of puni^- 
ment, not the concept but the man is punished.” (Liszt). 

The fact of the presence of a significant irritation is important 
for passing judgment, and renders it necessary to observ? with the 
most thorough certainty how this irritation comes about. This 
is the more important inasmuch as it becomes possible to decide 
whether the irritation is real or artificial and imitated. Otherwise, 
however, the meaning of the irritation can be properly valued only 
when its development can be held together step by step with its 
causes. Suppose I let the suspect know the* redSon of stlspicion 
brought by his enemies, then if his anger sensibly increases with 
the presentation of each new ground, it appears much more natural 

1 Cf. Bemhardi in H. Gross’s Archiv, V, p. 40. • 
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and Asal thi^ if the anger increased in inexplicable fashion with 
regard to lepa^ important reasons for suspicion and developed more 
slowly with leg^d to the more important ones. 

/[Hie collective nature of somatic phenomena in the case of great 
excitement has been much studied, especially among animals, 
toese being siihpler and less artificial and therefore easier to under- 
|tand, and in the long run comparatively like men in the expression 
of their emotions. Very many animals, according to Darwin, erect 
their hair or feathers or quills in cases of anxiety, fear, or horror, and 
nowadays, indeed, involuntarily, in order to exhibit themselves 
as larger and jpore terrible. The same rising of the hair even to-day 
play^ a greater role among men tl^an is generally supposed. Every- 
body has either seen in others or discovered in himself that fear 
and terror visibly raise the hair. I saw it with especial clearness 
during al^ examination when the person under arrest suddenly 
pei^ived with clearness, though h# was otherwise altogether inno- 
cent, in what great danger he stood of being taken for the real crimi- 
nal. That our hair rises in cases of fear and horjor without being 
vlisible is shown, I believe, in the well known movement of the hand 
from forehead to crown. It may be supposed that the hair rises at 
the roots in\nsibly but sensibly and thus causes a mild tickling and 
prilking of the scalp which is reduced by smoothing the head with 
the hand. This movement, then, is a form* of involuntary scratching 
to remove irritation. That such a characteristic movement is made 
during examination may therefore be very significant under certain 
circumstances. Inasmuch as the procress is indubitably an in- 
fluence of the nerves upon the finer and thinner muscle-fibers, it 
must have a certain resemblaqpe to the process by which, as a 
consequence of fear, horror, anxie^, or care, llie hair more or less 
suddenly tuAs white. Such occurrences are in comparatively large 
numbers historical; G. Pouchet^ counts up cases in which hair 
turned v^iie suddenly* (among them one where it happened 
while the poor sinner was being led to execution). Such cases do 
not interest us because, even if the accused himself turned gr^ 
over night, no evidence is afforded of guilt or innocence. Such an 
occurrence can be evidential only when the hair changes color 
demonstrably in the case of a witness. It may then be certainly 
believed that he had experienced something terrible and aging. 
But whether he had really experienced this, or merely believed 
that he had*experienced it, can as yet not be discovered, since the 

1 Revue de deux MonSes, Jan. 1, 1872, 
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' belief and the actual event have the same mental and physical 
result. • 

Properly to understand the other phenomena th%t are llie result 
of significant irritation, their matrix, their aboriginal source must 
be studied. Spencer says that fear expres[ses itself in cries, in hiding, 
sobbing and trembling, all of which accompany the discovery of* 
the really terrible; while the destructive passions manifest them^ 
selves in tension of the. muscles, gritting of the teeth, extending the 
’ claws: all weaker forms of the activity of killing. All this, aborigi- 
nally inherited from the animals, occurs in rather less intense degrees 
in man, inclusive of baring the claws, for exactly t)4s movement 
. may often be noticed when somebody is speaking with anger lAnd 
vexation about another person and at the same time extends and 
contracts his fingers. Anybody who does this even mildly and 
unnoticeably means harm to the person he is talking aboutf Darwin 
indeed, in his acutely observing fashion, has also called attention 
to this. He suggests that a man may hate another intensely, but 
that so long as his anatomy is not affected he may not be said to be 
enraged. This means clearly that the somatic manifestation^ ^f 
inner excitement are so closely bound up with the latter that we 
require the former whenever we want to say anything about the 
latter. And it is true that we never say that a man was enraged 
or only angry, if he remained physically calm, no matter how noisy 
and explicit he might have been with words. This is evidence 
enough of the importance of noticing boklily expressiom “ How 
characteristic,” says Volkmar ^ “ is the trembling and heavy breath- 
ing of fear, the glowering glance of anger, the choking down of sup- 
pressed vexation, the stifling of helpless rage, the leering glance 
and jumping heart of envy.” Darwin completes the description of 
fear: The heart beats fast, the features pale, he feels cold but 
sweats, the hair rises, the secretion of saliva stops, hence follows 
frequent swallowing, the voice becomes hoarse, yawnipg begiqs, 
the nostrils tremble, the pupils widen, the constrictor muscles 
lejax. Wild and very primitive people show this much more clearly 
and tremble quite uncontrolled. The last may often be seen and 
may indeed be established as ao standard of culture and even of 
character and may help to determine how far a man may prevent 
the inner irritation from becoming externally noticeable. Especially 
he who has much to do with Gypsies is aware how little these people 
can control themselves. From this fact also spring the numerous 
1 V. Volkmar: Lehrbuch der Psychologie. C6then 18? o. 
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anecdotes eoile^nimg the wild rulers of uncultivated people, who 
simply fead the guilt of the suspect from his external behavior, or 
even more frequently were able to select the criminal with un* 
deceivable acuteness from a number brought before them. Bain ^ 
narrates that^'in India criminals are required to take rice in the 
inouth and after awhile to spit it out. If it is dry the accused is held 
to be guilty — fear has stopped the secretion of saliva — obstupui, 
stetetuntque comae, et vox faucibus haesit. 

Concerning the characteristic influence of timidity see Paul 
Hartenberg.^ 

* Especially ^iplf-revealing are the outbreaks of anger against one- 
self, •the more so because I believe them always to be evidence of 
consciousness of guilt. At least, I have never yet seen an innocent 
man fall into a paroxysm of rage against himself, nor have I 
ever heara that others have observed it, and I would not be able 
psychologically to explain such a thfng should it happen. Inasmuch 
as scenes of this kind can occur perceivably only in the most ex- 
ternalized forms of anger, so such an explosion iff elementaiy and 
canpot possibly be confused with another. If a man wrings his 
hands until they bleed, or digs his finger-nails into his forehead, 
nobody will say that this is anger against himself; it is only an 
attVnpt to do something to release stored-iip energy, to bring it 
to bear against somebody. People are visibly angry against them- 
selves only when they do such things to themselves as they might 
do to oflier people; for example, beating, smashing, pulling the 
hair, etc. This is particularly frequent among Orientals who are 
more emotional than Europeans. So I saw a Gypsy run his head 
against a wall, and a Jew throiv himvSelf on his knees, extend his 
arms and bjx his ears with both, hands so forcibly that the next 
day his cheeks were swollen. But other races, if only they are 
passionate enough, behave in a similar manner. I saw a woman, 
for example, tear whole handfuls of hair from her head, a murdering 
thief, guilty of more or fewer crimes, smash his head on the comer of 
a window, and a seventeen year old murderer throw himself into a 
ditch in the street, beat his head fiercely on the earth, and yell, 
“ Hang me! Pull my head off ! ” • 

The events in all these cases were significantly similar: the crime 
was so^skilfully committed as conceivably to prevent the discovery 
of the criminal; the criminal denied the deed with the most glaring 

^ A. Bain: The Emmons and the Will. 1875. 

2 Les Timides et^la Timidity. Paris 1901. 
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impudence and fought with all his power against conviction ~ in 
the 'moment, however, he realized that all was lost, he ezefted lus 
boundless rage against himself who had been unable to oppose any 
obstacle to conviction and who had not been cautious and sly enough 
in the commission of the crime. Hence the development of the 
fearful self-punishment, which could have no meaning if the victim* 
had felt innocent. 9 

Such expressions of anger against oneself often finish with fainting. 
The reason of the latter is much less exhaustion through paroxysms 
of rage than the recognition and consciousness of one’s own help- 
lessness. Beichenbach ^ once examined the reason fo;* the fainting « 
of people in difficult situations. , It is nowadays explained asftthe 
effect of the excretion of carbonic acid gas and of the generated 
anthropotoxin; another explanation makes it a nervous phenomenon ^ 
in which the mere recognition that release is impossible causes 
fainting, the loss of consciousness. For our needs either account' of 
this phenomenon will do equally. It is indifferent whether a man 
notices that he cannot voluntarily change his condition in a physical 
sense, or whether he notices that the evidence is so convincing th^t 
he can not dodge it. The point is that if for one reason or another 
he finds himself physically or legally in a bad hole, he faints, just 
as people in novels or on the stage faint when there is no other 
solution of the dramatic situation. 

When anger does not lead to rage against oneself, the next lower 
rtage is laughter.^ With regard to this point, Darwin calls atten- 
tion to the fact that laughter often conceals other mental conditions 
than those it essentially stands for — anger, rage, pain, perplexity, 
modesty and shame; when it conceals anger it is anger against 
oneself, a form of scorn. This same wooden, dry laughter is signifi- 
cant, and when it arises from the perception that the accused no 
longer sees his way out, it is not easily to be confused with another 
form of laughter. One gets the impression that the laughq*, is trying 
to tell himself, ** That is what you get for being bad and foolish! ” 

Section x6. (3) Crueliy, 

Under this caption muilt be placed certain conditions that may 
under given circumstances be important. Although apparently 
without any relations to each other they have the common property 
of being external manifestations of mental processes. 

^ K. von Reichenbach: Der sensitive Mensch. Cotta 1854. 

> 0 . f. H* Bergson: Le Eire. Paris 1900. 
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In’iiiany amts they are explanations which may arise from the 
observation of the mutative relations between cruelty, blood- 
thirstiness, and sensuality. With regard to this older authors like 
Mitchell,^ Blumr5der,^ Friedreich,* have brought examples which 
are still of no little worth. They speak of cases in which many 
•people, not alone men, use the irritation developed by greater or 
jesser cruelty for sexual purposes: the torturing of animals, biting, 
pinching, choking the partner, etc.' Nowadays this is called sadism.^ 
Certain girls narrate their fear of some of their visitors who make 
them suffer unendurably, especially at the point of extreme passion, 
by biting, prying, and choking. This fact may have some value 
in cjiminology. On the one hancL certain crimes can be explained 
only by means of sexual cruelty, and on the other, knowledge of his 
habits with this regard may, again, help toward the conviction of a 
criminal.*^! recall only the case of Ballogh-Steiner in Vienna, a 
case in which a prostitute was stifleff. The police were at that time 
hunting a man who was known in the quarter as chicken-man,’* 
because he would always bring with him tw^o fowls which he would 
c^oke during the orgasm. It was rightly inferred that a man who 
did that sort of thing was capable under similar circumstances of 
killing a human being. Therefore it will be well, in the examination 
of person accused of a cruel crime, not to n^lect the question of 
bis sexual habits; or better still, to be sure to inquire particularly 
whether the whole situation of the crime was not sexual in nature.® 

In this •connection, deeds that lead to cruelty and murder often 
involv^ forms of epilepsy. It ought therefore always to be a practice 
to consult a physician concerning the accused, for cruelty, lust, 
and psychic disorders are often anough closely related. About this 
matter Lombroso is famous for the; wealth of material he presents. 

Sectioif 17. (4) Nostalgia, 

The qivfstion of home-sickness is of essential significance and 
must not be undervalued. It has been much studied and the notion 
has been reached that children mainly (in particular during the 
period of puberty), and idiotic and weak persons, suffer much from 
home-sickness, and try to combat the oppressive feeling of dejection 

^Mitchell: tJber die Mitlcidenschaft der Geschlcchtsteile mit dem Kopfe. 
Vienna IgCH. ^ 

* Biunu^er: Uber das Tiresein. Leipzig 1836 . 

* J. B. Friedreich: Gerichtliche Psychologic. Regensburg 1832 . 

^ Cf. Nilcke. •Gross’s Archiv, XV. 114 . 

» Schrenck-Notring: Zj^hrft. f. Hypnotismus, VII, 121; VIII, 40 , 275 ; IX, 

»o. 
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' with powerful sense stimuli. Hence they are easily led to 4^^ 
especially to arson. It is asserted that uneducated people m lone- 
some, very isolated regions, such as mountain tops, gileat moors, 
coast country, are particularly subject to nostalgia. This seems, to 
be true and is escplained by the fact that educated people easily find 
diversion from their sad thoughts and in some degree take a piece* 
of home with them in their more or less international culture. 1^ 
the same way it is conceivable that inhabitants of a region not par- 
ticularly individualized do not so easily notice differences. Especially 
he who passes from one city to another readily finds himself, but 
mountain and plain contain so much that is contrary t^iat the feeling ^ 
of strangeness is overmastering. 3o then, if the home-sick pers^ is 
able, he tries to destroy his nostalgia through the noisiest and most 
exciting pleasures; if he is not, he sets fire to a house or in case 
of need, kills somebody — in short what he needs is expIoTsive relief. 
Such events are so numerous that they ought to have consider£d)Ie 
attention. Nostalgia should be kept in mind where no .proper 
motive for violence is to be found and where the suspect is a person 
with the above-mentioned qualities. Then again, if one discovers 
that the suspect is really suffering from home-sickness, from great 
home-sickness for his local relations, one has a point from which the 
criminal may be reached. As a rule such very pitiful indivicktals 
are so less likely to deny Iheir crime in the degree in which they feel 
unhappy that their sorrow is not perceivably increased through 
arrest. Besides that, the legal procedure to which they are^subjected 
is a not undesired, new and powerful stimulus to them. 

When such nostalgiacs confess their deed they never, so far as 
I know, confess its motive. Apparently they do not know the motive 
and hence cannot explain the d^. As a rule one hears, " I .don^t 
know why, I had to do it.” Just where this begins to' be abnormal, ^ 
must be decided by the physician, who must always be consulted 
when nostalgia is the ground for a crime. Of course it^Js not im- 
possible that a criminal in order to excite pity should explain tis 
crime as the result of unconquerable home-sickness — but that 
must always be untrue because, as we have shown, anybody who 
acts out of home-sickness, does not know it and can not tell it. 

Section i 8 . ( 5 ) Reflex Movements. 

u 

Reflex actions are also of greater significance than as a rule they 
are supposed to be. According to Lotze,^ ** reflex abtions are not 

1 Lotze: Medizinische Psychologie, Leipzig 1S52. 
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limited to habitual and insignificant affairs of the daily life* Even 
compounded series of actions which enclose the content even of a 
crime may come to actuality in this way ... in a single moment 
in which the sufficient opposition of some other emotional condition^ 
the enduring intensity of emotion directed against an obstacle, or 
the clearness of a moving ^ries of ideas is lacking. The deed may 
merge from the image of itself without being caused or accompanied 
by any resolve of the doer. Hearings of criminals are full of state- 
ments which point to such a realization of their crimes, and these 
arc often considered self-exculpating inventions, inasmuch as people 
» fear from thei* truth a disturbance or upsetting of the notions con- 
ce]:nitig adjudication and actionability. The mere recognition of 
that psychological fact alters the conventional judgment but little; 
the failure in these cases consists in not having prevented that 
automatic transition of images into actions, a transition essentially 
natural to our organism which ought, however, like so many other 
things, to be subjected to power of the will.” Reflex movements 
require closer study The most numerous and generally known 
are: • dropping the eyelids, coughing, sneezing, swallowing, all in- 
voluntary actions against approaching or falling bodies; then again 
the patellar reflex and the kremastcr reflex, etc. Othei' movements 
of tnfe same kind were once known and so often practised that they 
became involuntary Hence, for example, tlie foolish question how 
a person believed to be disguised can be recognized as man or woman. 
The well loiown answer is: let some small object fall on his lap; 
the woman wdll spread her limbs apart because she is accustomed 
to wear a dress in which she cat^es the object; the man will 
bring his limbs together because heVears trousers and is able to catch 
the object onjy in this way. Thete are so many such habitual 
•actions that it is diflScult to say where actual reflexes end and habits 
begin. They will be properly distinguished when the first are under- 
stood as single detaclied movements and the last as a continuous, 
perhaps even unconscious and long-enduring action. When I, for 
example, while working, take a cigar, cut off the end, light it, smoke, 
and later am absolutely unaware that I have done this, wdiat has 
occurred is certainly not a reflex but* a habitual action. The latter 
does not belong to this class in which are to be grouped only such 
as practidhlly bear a defensive character. As examples of how such 
movements m%y have criminological significance only one^s owm 

1 Bers4 in Gross’s Archiv, I, 93. 

2 E. Schultze. Zeitachrift fur Philosopfaie u. PaJagogie, VI, 1. 
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experience may be cited because it is so diflScult to put cm^elf at 
the point of view of another. I want to consider two such examples. 
One evening I passed through an unfrequented street and came 
upon an inn just at the moment that an intoxicated fellow was 
thrown out, and directly upon me. At the very instant I hit the poor 
fellow a hard blow on the ear. I regretted the deed immediately, 
the more so as the assaulted man bemoaned his misfortune, ** inside 
they throw him out, outside they box his ears.” Suppose that I 
had at that time burst the man’s ear-drum or otherwise damaged 
him heavily. It would have been a criminal matter and I doubt 
whether anybody would have believed that it was a reflex action,”^ 
though I was then, as to-day, c6nvinced that the action was i^flex. 
1 didn’t in the least know what was going to happen to me and what 1 
' should do. I simply noticed that something unfriendly was approach- 
ing and I met it with a defensive action in the form? of an upper- 
cut on the ear. What properly occurred I knew only when I heard 
the blow and felt the concussion of my hand. Something similar 
happened to me when I was a student. I had gone into the country 
hunting before dawn, w^en some one hundred paces from the LoUse, 
right opposite me a great ball rolled down a narrow way. Without 
knowing wKat it w^ or why I did it I hit at the ball heavily with an 
alpenstock I carried m my hand, and the thing emerged as two 
fighting tomcats with teeth fixed in each other. One of them was 
my beloved possession, so that I keenly regretted the deed, but 
even here I had not acted consciously; I had simply smashed away 
because something unknown was approaching me. If I Lad then 
done the greatest damage I could not have been held responsible • — 
if my explanation were allowed; But that it would have been allowed 
I do not believe in this case, dither. 

A closer examination of reflex action requires .consideration of 
certain properties, which in themselves cannot easily have criminal 
significance, but which tend to make that significance diharer. One 
is the circumstance that there are reflexes which work while you 
sleep. That we do not excrete during sleep depends on the fact that 
the faeces pressing in the large intestine generates a reflexive action 
of the constrictors of the rectum. They can be brought to relax only 
through especially powerful pressure or through the voluntary 
relaxation of one’s own constrictors. 

The second suggestive circumstance is the fact that even habitual 
reflexes may under certain conditions, especially when a particu- 
larly weighty different impression comes at the same tiine^ net 
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{dace. It is a reflex, for example, to withdraw the hand whea 
it feds pain, iioL spite of the fact that one is so absorbed with another 
matter as to he unaware of the whole process; but if interest in 
this other matter is so suflSciently fixed as to make one forget, as 
the saying goes, the whole outer world, the outer impression of pain 
must have been very intense in order to awaken its proper reflex. 
The attention may, however, not be disturbed at ail and yet 
me reflex may fail. If we suppose that a reflex action is one brought 
about through the excitement of an afferent sensory nerve which 
receives the stimulation and brings it to the center from which the 
excitement is transferred to the motor series (Landois '), we exclude 
the |w;tivity of the brain. But this exclusion deals only* with con- 
scious activity and the direct transition through the reflex center 
can happen successfully only because the brain has been consciously 
at work iteumerable times, so that it is cooperating in the later 
cases also vnthout our knowing it.* When, however, the brain is 
brought into play through some other particularly intense stimuli, 
it is unable to contribute that unconscious coopcyration and hence 
thp reflex action is not performed. On this point I have, I believe, 
an instructive and evidential example. One of my maids opened 
a match-box pasted with paper at the corner by tearing the paper 
along the length of the box with her thumb-nail. Apparently the 
box was over-filled or the action was too rapidly made, for the matches 
flamed up explosively and the whole box was set on fire. What was 
notable was the fact that the girl threw the box away neither con- 
scious!]^ nor instinctively; she shrieked with fright and kept the 
box in her hand. At her ciy my son rushed in from another room, 
and only after he had shouted as loudly as possible, “ Throw it 
away, drop it,*’ did she do so. Shp had kept the burning thing in 
^ her hand long enough to permit my son to pass from one room into 
another, and hdr wound was so serious that it needed medical treat- 
meni for yeeks. When asked w6y she kept the burning box in her 
hand in spite of really very terrible pain she simply declared that 
“ she didn’t think of it,” though she added that when she was told 
to throw the thing away it just occurred to her that that would be 
the wisest of all things to do. What happened then was obviously 
this: fear and pain so completely absorbed the activity of the brain 
that it was not only impossible for it consciously to do the right 
thing, it was even unable to assist in the unconscious execution of 
the reflex. 

^ L. Landois: Lehfbu^ der Physiologie des Mensclien. Vienna 1892 . 
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This fact suggests that the sole activity of the spinal co^d^4ols 
not suffice for reflexes, since if it did, those would occur even when 
the brain is otherwise profoundly engaged. As they do not so 
occur the brain also must be in play. Now this distinction is not 
indifferent for us; for if we hold that the brain acts dunng reflexes 
we have to grant the possibility of degrees in its action. Thus where- 
brain activity is in question, the problem of responsibility also ^nses^ 
and we must hold that wherever a reflex may be accepted as the 
cause of a crime the subject of the degree of punishment must be 
taken exceptionally into account. It is further to be noted that as 
a matter of official consideration the problem of t^e presence of 
reflexes ought to be studied, since it rarely occurs that a man ig^ays, 
‘‘ It was purely a reflex action.” He says, perhaps, “ I don’t Imow 
how it happened,” or, I couldn’t do otherwise,” or he denies the 
whole event because he really was not aware how it happened. That 
the questions are here difficult,* both with regard to t&e taking of 
evidence, and with regard to the judgment of guilt, is obvious, — 
and it is therefQfe indifferent whether we speak of deficiency in 
inhibition-centers or of ill-will ^ and malice. 


Section ig, (6) Dress, 

f ' 

It is easy to write a book on the significance of a man’s clothes 
as the expression of his inner state. It is said that the character 
of a woman is to be known from her shoe, but actually the matter 
reaches far beyond the shoe, to every bit of clothing, whether of 
one sex or the other. The penologist has more opportunity ihan 
any one else to observe how people dress, to take notes concerning 
the wearer, and finally to correct Ihis impressions by means of the 
examination. In this matter one may lay down certaki axioms. If 
we see a man whose coat is so patched that the original material ^ 
is no longer visible but the coat nowhere shows a hole; if his shirt 
is made of the very coarsest and equally patched material bflt is clefln ; 
aiid if his shoes are very bad but are whole and well polished, 
we should consider him and his wife as honest people, without ever 
making an error. We certainly see very little wisdom in our modern 
painfully attired ” sports,” we suspect the suggestively dressed 
woman of some little disloyalty to her husband, and we certainly i 
expect no low inclinations from the lady dressed with intelligent, 
simple respectability. If a man’s general appearances is correct it 

1 Cf, H. Gross's Archiv, II, 140; III, 350; VII, 155;^' VIII, 198. 
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indicates le^^ent and attention to particular things. Apybody 
who considen this question finds daily new information and new 
and reliable inferences. Anyway, everybody has a different view- 
pcwt in this matter, a ^ngle specific detail being convincing to 
one, to another only when taken in connection with something else, 

* and to a third when connected with still a third phenomenon. It 
i^ay be objected that at least detailed and prolonged observations 
are necessary before inferences should be drawn from the way of 
dressing, inasmuch as a passing inclination, economic conditions, 
etc., may exert no little influence by compelling an individual to 
a specific chqjlce in dress. Such influence is not particularly deep. 
A person subject to a particular inclination may be sufficiently 
self-exhibiting under given circumstances, and that he was com-^ 
pelled by his situation to dress in one way rather than another is 
equally sS^-evident. Has anybody seen an honest farm hand 
wearing a worn-out evening coat? He may wear a most thread- 
bare, out-worn sheep-skin, but a dress-coat he certainly would 
not buy, even if he could get it cheap, nor wouH he take it as a 
gift^ He leaves such clothes to others whose shal)by elegance shows 
at a* glance what they are. Consider how characteristic are the 
clothj^ of discharged soldiers, of hunters, of officials, etc. Who 
fails io recognize the dress of a real clerical, 6f democrats, of con- 
servative-aristocrats? Their dress is everywhere as well defined 
as the clothing of Englishmen, Frenchmen, Germans, and Americans, 
formed n8t by climatic conditions but by national character in a 
specifia and quite unalterable way. Conceit, carelessness, cleanli- 
ness, greasiness, anxiety, indifference, respectability, the desire to 
attract attention and to be original, all these and innumerable 
similar and plated qualities express themselves nowhere so power- 
fully and indubitably as in the way people wear their clothes. And 
not all the clothes togetjier; mp,ny a time a single item of dress 
betrays character. 


Section 20. (7) Physiognomy and Related Sttbjects. 

The science of physiognomy belongs to those disciplines which 
show a decided variability in their value. In classical times it 
was set* much store by, and Socrates, Plato, Arisitotle, and Pytha- 
goras were k^nly interested in its doctrines. Later on it was for- 
gotten, was studied m passing when Baptists Porta wrote a book 
about human physiognomy, and finally, when the works of Lavater 
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and the dosdy rdated ones of Gall appear^, the sd^ce came for 
a short time , into the foreground. Lavater’s well known* mono- 
graph ^ excited great attention in his day and brought its author 
enthusiastic admiration. How much Goethe was interested in it is 
indicated in the popular book by Von der Hellen and the exchange 
of letters between Goethe and Lavater. If Lavater had not brought ‘ 
the matter into relation with his mystical and apodictic manner, ii 
he had made more observations and fewer assertions, his fame would 
have endured longer and he would have been of some use to the 
science; as it was it soon slipped from people’s minds and th^ 
turned to the notorious phrenology of Gall. Gall, <*who to some ^ 
degree had worked with his friend Spurzheim, committed the same 
error in his works ^ as Lavater, inasmuch as he lost himself in theories 
without scientific basis, so that much that was indubitably correct 
and indicative in his teaching was simply overlooked, pis meaning 
was twice validated, once when B. v. Cotta® and R. R. Noel* 
studied it intensively and justly assigned him a considerable Worth; 
the second time when Lombroso and his school invented the doc- 
trine of criminal stigmata, the best of which rests on the postulates 
of the mucli-scomed and only now studied Dr. Gall. The great 
physiologist J. Mtiller declared: ** Concerning the general possi- 
bility of the principlfes o^ Gall’s system no a priori objections can 
be made.” Only recently were the important problems of physiog- 
nomy, if we except the remarkable work by Schack,® scientifically 
dealt with. The most important and significant book is Darwin’s,® 
then the system of Piderit and Canis’s ” Symbolik,” ® all of th^ 
being based upon the earlier fundamental work of the excdlent 
English anatomist and surgeon. Bell.® Other works of Importance 
are those of LeBrun, Reich, Montegazza, Dr. Duchepne, Skraup, 
Magnus, Gessmann, Schebest, Engel, Schneider, E. Michel/ Wundt, e 
C. Lange, Giraudet, A. Mosso, A- Bae^, Wiener, Lotze, Waitz, 
Lelut, Monro, Heusinger, Herbart, Comte, Meynert, Goltaf Hughes, 

^ J. K. Lavater: Physiognomische Fragmente zur Befordening des Menschen- 
kentniss und Mcnschenliebe. Leipzig 1775. 

* F. J. Gall: Introduction au Cours du Physiologic du Gerveau. Paris 1808. 
■'Recherches sur la syst6me nerveux. Riris 1809. 

® B. V. Cotta: Geschichte u. Wesen der Phrenologie. Dresden 1838. 

* R. R. Noel: Die materielle Grundlage des Seelehbens. Leipzig 1874. 

® S. Schack: Phyfiognomische Studien. Jena 1890. * 

^ Darwin; Expression of the Emotions in Men and Animals. 

7 Th. Piderit: Wissenschaftliches System der Mimik und Physv^gnomik. Det- 
mold 1867. 

* Cams: Symbolik der Mcnschlichen Gestalt. Leipafg 1858. 

®C. Bell: Anatomy and Philosophy of Expression. London 1847. 




etc. 1^ present status of physiognomies is, we murt a 
very 8Ubordii]|(te one. Phrenology is related to physiognomies as 
the bony support of the skull to its softer ones, and as a man’s 
physiognomy depends especially upon the conformation of his 
sk^l, so physiognomies must deal with the forms of the skuU. The 
xioctrine of the movement of physiognomy is mimiciy . But physiog- 
nomies concerns itself with the features of the face taken in them- 
selves and with the changes which accompany the alterations of con- 
sciousness, whereas mimiciy deals with the voluntary alterations of 
expression and gesture which are supposed to externalize internal 
conditions, f^ence, mimicry interests primarily actors, orators, 
and* the ordinary comedians of life. Phrenology remains the re- 
search of physicians, anthropologists and psychologists, so that 
the science of physiognomy as important in itself is left to us lawyers. 
Its value 1 ms a discipline is variously set. Generally it is asserted 
that much, indeed, fails to be expressed by the face; that what 
does show, shows according to no fixed rules; that hence, what- 
ever may be read in a face is derivable either in^inctively by one- 
not at all. Or, it may be urged, the matter can not be learned. 


^ Le Brun: Conferences sur TExpression. 1820, 

Reich: Die Gestalt des Mcnschen und deren Beziehung zum Seelenleben. 
Heidelberg 1878. ^ 

P. Mantegazza. Physiognomik u. Mimik. Leipzig 1890. 

Duchenne: Mechanismus des Menschlichen Physiognomie. 1862. 

Skraup: Katechismus der Mimik. Leipzig 1892. 

H. Magnus: Die Sprache der Augen. 

Gessmaifh: Katechismus der Gesichtslesekunst. Berlin 1896. 

A. Schebest: Rede u. Gcbcrdc. Leipzig 1861. 

EngA: Ideen zu einer Mimik. Berlin 1785. 

G. Schneider: Die tierische Wille. 1880. 

K. Michel: Die Gebcrdcnsprache. Koln 1886. 

Wundt: Grundztige, etc. Leipzig 1894. 

C. Lange: Uber Gemtitsbewegun^en. #1887. 

Giraudet: Mimique, Physiognomie et Gestes. Paris 1895. 

A. Mosso: Die Furcht. 1889f 

D. A. Baer: Der Verbrecher. Leipzig 1893. 

Wiener: Die geistige Welt*. * 
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Such statements, as ways of disposing of things, occur regtilaily 
wherever there is a good deal of work to do; people do nof like to 
bother with troublesome problems and therefore call them worth- 
less. But whoever is in earnest and is not averse to a little study 
will get much benefit from intensive application to this discipline 
in relation to his profession. 

The right' of physiognomies to the status of an independent science 
is to some degree established in the oft-repeated dictum that what- 
ever is valid in its simplest outline must be capable of extension 
and development. No man doubts that there are intelligent faces ^ 
and foolish ones, kind ones and cruel ones, and if tl)^s assertion is 
admitted as it stands it must follow that still other faces may be 
distinguished so that it is possible to read a certain number of spiritual 
qualities from the face. And inasmuch as. nobody can indicate the 
point at which this reading of features must cease, the do(<f is opened 
to examination, observation an^ the collection of material. Then, 
if one bewares of voluntary mistakes, of exaggeration and unfounded 
assertion, if one Jbuilds only upon actual and carefully observed 
facts, an important and well-grounded discipline must ensue. ^ c 

The exceptionally acute psychiatrist Meynert shows ^ how phys- 
iognomies depends on irradiation and parallel images. He shows 
what a large amount of material having physiognomical contents 
we keep in mind. Completely valueless as are the fixed forms bjr 
which mankind judges the voluntary acts of its individual members, ; 
they point to the universal conclusion that it is proper to infer from 
the voluntary acts of a person whose features correspond to those of 
another the voluntary acts of the other. One of Hans Virchow’s very 
detailed physiognomical observations concerning the expression of in- 
terest in the eyes by means of^the pupil, has very ^considerable 
physiognomical value. The pupil, he believes, is the gate through 
which our glance passes into the inner life of our neighbor; the 
psychical is already close at hand with the word “ inner.” How tlys 
occurs, why rather this and not another muscle is innervated in the de- 
velopment of a certain process, we do not know, but our ignorance 
does not matter, since ultimately a man might split his head thinking 
why we do not hear with our eyes^nd see with our ears. But to some 
extent we have made observable progress in this matter. As far 
back as 1840 J. Miiller^ wrote: “The reasons are unknown why 
various psychoses make use of different groups of nejves or why 

1 Psychiatrie. Vienna 1884. 

3 J. Mailer: Handbuch der Physiolc^e des Menschen; 1^0. 
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^certiuui facial^, muscles are related to certdb passions.** Gratiolet ^ 
thou^ it nepessaiy forty years ago to deny that muscles were 
developed merdy for the purpose of expression. Almost contem- 
poraneously Fiderit knew that expressive muscular movements 
refer partly to imaginary objects and partly to imaginary sense im- 
• pressions. In ’this fact lies the key to the meaning of all expressive 
^uscular movements. Darwin’s epoch-making book on the expres- 
sions of the emotions finally established the matter so completely 
and firmly, that we may declare ourselves in possession of enough 
material for our purpose to make it possible to carry our studies 
further. Th^ study of this book of Darwin’s I believe absolutely 
necfssary to each criminalist — /or he meets in every direction, 
expositions and explanations that are related to cases he has already 
experienced in practice or is sure to experience. I present here 
only a fev^of Darwin’s most important notes and observations in 
order to demonstrate their utility f&r our purpose. 

As subjects for study he recommends children because they 
permit forms of expression to appear vigorously^and without con- 
strmnt; lunatics, because the}’’ are subject to strong passions without 
control; galvanized persons, in order to facilitate the muscles in- 
volved, and finally, to establish the identity of expression among all 
races of men and beasts. Of these objects ^nly children are im- 
portant for our purpose. The others either are far removed from our 
sphere of activity, or have only theoretic value. I should, however, 
like to add to the subjects of observation another, viz., the simple 
unstuijied persons, peasants and such otherwise uns))oiIed individuals 
whom we may believe innocent of all intention to play a comedy 
with us. We can learn much frpm such people and from children. 
And it is to be believed that in stydying them we are studying not 
a special class but are establishing a generally valid paradigm of 
the whole of mankind. Children have the same features as adults, 
only cl^rer and simpler. For, suppose we consider any one of 
Darwin’s dicta, — e. g., that in the expression of anger and indigna- 
tion the eyes shine, respiration becomes more rapid and intense, 
the nostrils are somew’hat raised, the look misses the opponent, — 
these so intensely charac^teristic indices occur equally in the child 
and the adult. Neither shows more or fewer, and once we have 
defineckthem in the child we have done it for the adult also. Once 
the physiognomy of children and simple people has been studied, 

^ L. P. Gratiolet: De la Physiognomic et des Mouvements d'Expression. Paris 
1865 . • 
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the further study of different kinck of people is no longer 
there is only the intentional and customaiy masking of expression 
to look out for; for the rest, the already acquWl principles, mutandis 
mutatis, are to be used. 

Darwin posits three general principles on which most expressions 
and gestures are to be explained. They are briefly: ‘ 

I. The principle of purposeful associated habits. ^ 

II. The principle of contradication. 

III. The principle of th^ direct activity of the nervous system. 
With regard to the first. When, in the course of a long series of 

generations, any desire, experience, or disinclination,^ etc., has led 
to some voluntary action, then, as often as the same or any analogous 
associated experience is undergone, there will arise a tendency to 
the realization of a similar action. This action may no longer have 
any use but is inherited and generally becomes a mere lyflex. 

This becomes clearer when one notices how often habit facilitates 
veiy complex action: — the habits of animals; the high steps of 
horses; the pointing of pointers; the sucking of calves, etc. It is 
diflicult for us in falling to make opposite movements to stretching 
out the arms, even in bed; we draw on our gloves unconsciously. 
Gratiolet says: ‘‘ Whoever energetically denies some point, etc., 
shuts his eyes; if he assents he nods and opens his eyes wide. Who- 
ever describes a terrible thing shuts hi^ eyes and shakes his head; 
whoever looks closely raises his eye-brows. In the attempt to 
think the same thing is done or the eye-brows are contracted — 
both make the glance keener. Thence follows the reflex 
activity.” 

With regard to the second. Dogs, who are quarrelling with cats as- 
sume the appearance of battle — if they are kindly-minded they 
do the opposite, although this serves no purpose. M. I'aylor ^ says, 
that the gesture language of the Cistercians depends considerably on 
antithesis; e. g., shrugging the shoulders is the opposite j)f firm- 
ness, immovability. 

With regard to the direct activity of the nervous system, ex- 
amples are paling, trembling (fear, terror, pain, cold, fever, horror, 
joy), palpitation of the hearty blushing, perspiring, exertion of 
strength, tears, pulling the hair, urinating, etc. With these sub- 
divisions it will be possible to find some thoroughfare and to«classify 
ev^iy phenomenon. 

We want to discuss a few more particulars in the lighl of Darwin’s 
* Taylor: Early History of Mankind. 
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exa^^es* Si| wai^ us, first of all> against seeing^ oertaih musde 
movements as the result of emotional excitement, because they were 
looked for. Ihere are countless habits, especially among the move- 
ments of the features, which happen accidentally or as the result 
of some passing pain and which have no significance. Such, move- 
*ments are often of the greatest clearness, and do not permit the 
^unexperienced observer to doubt that they have important meanings, 
although they have no relation whatever to any emotional condition. 
Even if it is agreed only to depend on changes of the whole face, 
already established as having a definite meaning, there is still danger 
of making n^stakes, because well accredited facial conditions may 
occur in another way (as matters of habit, nervous disturbances, 
wounds, etc.). Hence in this matter, too, care and attention are 
required; for if we make use of any one of the Damvdnian norms, as, 
for examfll^ that the eyes are closed when we do not want to see a 
thing or when we dislike it, we stilf must grant that there are people 
to whom it has become habitual to close their eyes under other and 
even opposed conditions. • 

• Yfe must grant that, with the exception of such cases, the phenom- 
ena are significant during examinations, as when we show the 
accused a very effective piece of evidence, (e. g.: a comparison of 
hand-writings which is evidential,) and he doses his eyes. The 
act is then characteristic and of importance, particularly when 
his words are intended to contest the meaning of the object in ques- 
tion. The contradiction between the movement of his eyes and 
his words is then suggestive enough. The same occurs when the 
accused is shown the various possibilities that lie before him — the 
. movement of the examinationf the correlations and consequences. 
If he finds Jthem dangerous, he closes his eyes. So with witnesses 
also; when one of them, e..g., deposes to more, and more harmfully, 
than according to our own notion he can explain, he will close his 
eyes, though perhaps for an instant only, if the inevitable conse- 
quences of his deposition are expounded to him. If he closes his eyes 
he has probably said too much, and the proper moment must not 
be missed to appeal to his conscience and to prevent more ex- 
aggerated and irresponsible assertions. 

This form of closing the eyes is not to be confused with the per- 
formances of persons who want to understand the importance of 
their deposy;ions and to collect their senses, or who desire to review 

^ J. Reid: The Muscular Sense. Journal of Mental Science, XLVII, 510. 
1901. 
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the story mentally and consider its certainty. These two forins of 
closing the eyes are different; the first, which wants to shut but the 
consequences of testimony, is much shorter; the latter longer^ 
because it requires a good deal of time to collect one’s senses and 
to consider a problem. The first, moreover, is accompanied by 
a perceivable expression of fear, while the latter is manifest only by * 
its duration; what is most important is a characteristic contem-g 
porary and perceivable defensive movement of the hand, and this 
occurs only in the cases where the desire is to exclude. This move- 
ment occurs even among very phlegmatic persons, and hence is 
comparatively reliable; it is not made by people who want un- 
disturbedly to study a question and to that end shut their 
eyes. 

In a similar way there is significance in the sudden closing of the 
mouth by either the accused or the witness. Resolutv^Ii and the' 
shutting of the mouth are inseparable; it is as impossible to imagine 
a vacillating, doubting person with lips closely pressed together, 
as a firm and resolpte person with open mouth. The reason implies 
Darwin’s first law; that of purposeful associated habits. When a 
man firmly resolves upon some deed the resolution begins immediately 
to express itself in movements which are closely dependent upon 
bodily actions. Even when I suddenly resolve to face some correctly- 
supposed disagreeable matter, or to think about some joyless thing,* 
a bodily movement, and indeed quite an energetic one, will ensue 
upon the resolution — I may push my chair back, raise m5^ elbows, 
perhaps put my head quickly between my hands, push the chair 
back again, and then begin to look or to think. Such actions, how- 
ever, require comparatively little bodily exertion; much more follows 
on different types of resolutions — i in short, a firm resolution requires 
a series of movements immediately to follow its being made. And 
if we are to move the muscles must be contracted. And it is, of 
course, obvious that only those muscles can be set in actia»’ which 
are, according to the immediate situation of the body, free to move. 
If we are sitting down, for example, w^e can not easily make our feet 
conform to the movement of a march forward; nor can we do much 
with the thighs, hence the only muscles we can use are those of the 
face and of the upper limbs. So then, the mouth, is closed because 
its muscles are contracted, and with equal significance the arms are 
thrust outward sharply, the fist clenched, and the fore-arm bent. 
Anybody may try the experiment for himself by going through the 
actions enumerated and seeing whether he dobs qot become filled 
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with a sense ol lesolution. It is to be esj^ally observed> as has 
already been indicated^ that not only are mental states succeeded by 
external movements^ but imitated extepial movements of any 
kind awaken» or at least plainly suggest, their correlated mental 


states. 

. If, then, we ‘observe in any person before us the signs of resolu- 
tion we may certainly suppose that they indicate a turn in what 
ne has said and what he is going to say. If they be observed in the 
accused, then he has certainly resolved to pass from denial to con- 
fession, or to stick to his denial, or to confess or keep back the names 
of his accomplices, the rendezvous, etc. Inasmuch as in action 
thei;^ is no Aher alternative than saying or not saying so, it 
might be supposed that there is nothing important in the foregoing 
statement; the point of importance lies, however, in the fact that 
a definite i^olution has been reached of which the court is aware 
and from \mich a departure will haMIy be made. Therefore, what 
follows, upon the resolution so betrayed, we cannot properly per- 
ceive; we know only that it in all likelihood consists of what suo- 
c^ds it, i. e. the accused cither confesses to something, or has re- 
solved to say nothing. And that observation saves us additional 
labor, for lie will not easily depart from his resolution. 

The case is analogous with regard to the fitness who tells no 
truth or only a part of the truth. He re\Vals the marks of resolu- 
tion upon deciding finally to tell the truth or to i)ersist in his lying, 
and so, \Wiatever he docs after the marks of resolution are noted, 
we arejiaved unnecessary effort to make the man speak one way or 
another. 

It is particularly interesting J:o watch for such expressions of 
resolution in jurymen, especially w^jen the decision of guilt or inno- 
cence is {IS difiicult as it is full of serious consequences. This happens 
not rarely and- means that* the jur.vman observed is clear in his 
own mind as to how he is* going to vote. Whatever testimony may 
succeed this resolution is then indifferent. The resolved juryman 
is so much the less to be converted, as he usually either pays no 
more attention to the subsequent testimony, or hears it in such 
prejudiced fashion that he sees everything in his own way. In 
this case, however, it is not difficult to tell what the person in ques- 
tion ha^ decided upon. If the action we now know follows a very 
damaging piece of testimony, the defendant is condemned thereby; 
if it follows eSreusive testimony he is declared innocent. Anybody 
who studies the matter may observe that these manifestations are 
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made by a veiy large number of ji^rymen with sufficient deamesa 
to make it possible to count the votes and predict the verdict* I 
remember vividly in this regard a case that occurred many years 
ago. Three men, a peasant and his two sons, were accused of having 
killed an imbecile who was supposed to have boarded in their house. 
The jury unanimously declared them guiltless, re^y because of 
failure, in spite of much effort, to find the body of the victim. Late^ 
a new witness appeared, the case was taken up again, and about a 
year after the first trial, a second took place. The trial consumed 
a good many days, in which the three defendants received a flood of 
anonymous letters which called attention mostly to the fact that 
there was in such and such a place an unknown imbecile wqim^ 
who might be identical with the ostensible murdered person. For 
that reason the defendant appealed for a postponement of the trial 
or immediate liberation. The prosecutor of the tim^iought the 
appeal but held that so far as the case went (and it was pretty bad 
for the prosecution), the action taken with regard to the appeal was 
indifferent. “ The mills of the gods grind slowly,” he concluded 
in his oration; ” a year from now I shall appear before the jury.” 
The expression of this rock-bound conviction that the defendants 
were guilty, on the part of a man who, because of his great talent, 
had tremendous influence on juries, caused an astounding impres- 
sion. The instant he said it one could see in most of the jurymen 
clearest signs of absolute resolution and the defendants were con- 
demned from that moment. 

Correlated with the signs of resolution are those of astonii^ment. 

“ The hands are raised in the air,” says Darwin, “ and the palm is 
laid on the mouth.” In addition the eyebrows are regularly raised, 
and people of not too great refinement beat their foreheads and 
in many cases there occurs a slight, winding movement of the trunk, ^ 
generally toward the left. The reason is not difficult to find. We 
are astonished when we learn something which causes an jpevitable 
change in the familiar course of events. When this occurs the hearer 
finds it necessary, if events are simple, properly to get hold of it. 
When I hear that a new Niebelungen manuscript has been dis- 
covered, or a cure for leprosy,* or that the South Pole has been 
reached, I am astonished, but immediate conception on my part 
is altogether superfluous. But that ancient time in which our 
habitual movements came Into being, and which has endured longer, 
incomparably longer than our present civilization, ^ew nothing 
whatever of these interests of the modem cfivilized human being. 
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What astonisl^ people in those days were simple, external, and 
absolutely direct novelties: that a flood was coming, that game was 
near the camp, that inimical tribes had been observed, etc. — in 
short, events that required immediate action. From this fact 
, spring our sigpificant movements which must hence be perceivably 
* related to the beginning of some necessary action. We raise our 
diands when we want to jump up; we elevate our eyebrows when we 
look up, to see further into the distance; we slap our foreheads in 
order to stimulate the muscles of our legs, dormant because of long 
sitting; we lay the palms of our hands on our mouths and turp, the 
' trunk because we discover in the course of life rather more disagree- 
able than pleasant things and hence we try to keep them out and 
to turn away from them. And astonishment is expressed by any 
and all of these contradictory movements. 

In law l^ese stigmata are significant when the person under 
examination ought to be astonished at what is told him but for one 
reason *or another does not want to show his astonishment. This 
he may hide in words, but at least one signifibant gesture will 
betsay him and therefore be of considerable importance in the 
case. So, suppose that we present some piece of evidence from 
which we expect great results; if they do not come we may perhaps 
have to take quite another view of the yvrhofe case. It is hence 
important not to be fooled about the effect, and that can be accom- 
plished only through the observation of the witnesses’ gestures, 
these being much more rarely deceptive than words. 

Scorn manifests itself in certain nasal and oral movements. The 
nose is contracted and shows creases. In addition you ma^’' count 
the so-called sniffing, spitting, blowing as if to drive something 
away; folding the arms, and raisihg the shoulders. The action 
I seems to be related to the fact that among savage people, at least, 
the representation of a jivorthl^s, low and despicable i)erson is 
brought «iito relation with the spread of a nasty odor: the Hindoo 
still says of a man he scorns, “ He is malodorous.” That our an- 
cestors thought similarly, the movement of the nose, especially raising 
it and blowing and sniffing, makes evident. In addition there is the 
raising of the shoulders as if one wanted to carry the whole body 
out of a disgusting atmosphere — the conduct, here, is briefly 
the conduct of the proud. If something of the sort is observable 
in the behaviev of a witness it will, as a rule, imply something good 
about him: the accuse^ denies thereby his identity with the criminal, 
or he has no other way of indicating the testimony of some damaging 
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witliess as slmder» or he marks the whole body of testimony, with 
this gesture, as a web of lies. 

The case is similar when a witness so conducts himsdf and ex- 
presses scorn. He will do the latter when the defendant or a false 
witness for the defense accuses him of slander, when indelicate motives 
are ascribed to him, or earlier complicity with the criminal, etc.* 
The situations which give a man opportunity to show that he despises!;^ 
anybody are generally such as are to the advantage of the scomer. 
They are important legally because they not only show the scomer 
in a good light but also indicate that the scorn must be studied 
more closely. It is, of course, naturally true that scorn is to a great t 
degree simulated, and for that reason the gestures in question must 
be attentively observed. Real scorn is to be distinguished from 
artificial scorn almost always by the fact that the latter is attended 
by unnecessary smiling. It is^ popularly and correctly held that 
the smile is the weapon of the silent. That kind of smile appears, 
however, only as defense against the less serious accusations, or 
perhaps even more serious ones, but obviously never when evil 
consequences attendant on serious accusations are involved.^ Jf 
indubitable evil is in question, no really innocent person smiles, 
for he scorns the person he knows to be lying and manifests other 
gestures than the sihile. ^ Even the most confused individual who 
is trying to conceal his stupidity behind a flat sort of laughter gives 
this up when he is so slandered that he is compelled to scorn the 
liar; only the simulator continues to smile. If, however, anybody 
has practised the manifestation of scorn he knows that he< is not * 
to smile, but then his pose becomes theatrical and betrays itself 
through its exaggeration. ' 

Not far from scorn are defiancfe and spite. They are, characterized 
by baring the canine teeth and drawing together the face in a frown 
when turning toward the person upon whom the de^ance or spite is 
directed. I believe that this image has got to be variotMly fiHed 
out by the additional fact that the mouth is closed and the breath 
several times forced sharply through the nostrils. This arises from 
the combination of resolution and scorn, these being the probable 
sources of defiance and spite. As was explained in the discussion 
of resolution, the mouth is bound to close; spite and defiance are 
not thinkable with open mouth. Scorn, moreover, demands, as we 
have shown, this blowing, and if the blowing is to J)e done while . 
the mouth is closed it must be done through the nose. 

Derision and depreciation show the same expijessions as defiance 
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uad spite, bit in a lesser degree. They all give the penologist a 
good deal to do, and those defendants who show defiance and spite 
are not unjultly counted as the most difficult we have to deal with. 
They require, above all, conscientious care and patience, just in- 
deed because not rarely there are innocents among them. This is 
especially so when a person many times punished is accused another 
I time, perhaps principally because of his record. Then the bitterest 
defiance and almost childish spite takes possession of him against 
persecuting mankind, particularly if, for the nonce, he is inno- 
cent. Such persons turn their spite upon the judge as the representa- 
tive of this jnjustice and believe they are doing their best by con- 
ducting themselves in an insulting manner and speaking only a few 
defiant words with the grimmest spite. Under such circumstances 
it is not surprising that the inexperienced judge considers these 
expression^ as the consequences of^a guilty conscience, and that the 
sjSiteful person may blame himself for the results of his defiant 
conduct. He therefore pays no more attention to the unfor- 
tunate. How this situation may lead to an unjust^entence is obvious. 
But whether the person in question is guilty or not guilty, it is the 
undeniable duty of the judge to make esj^ecial efforts with such 
persons, for defiance and spite are in most cases the result of em- 
bitterment, and this again comes from thcf disgusting treatment 
received at the hands of one’s fellows. And it is the judge’s duty 
at least not to increase this guilt if he can not wipe it away. The 
only, and apparently the simplest, way of dealing with such people 
is th^ patient and earnest discussion of the case, the demonstration 
that the judge is ready carefully to study all damaging facts, and 
even a tendency to refer to evidence of innocence in hand, and a 
not over-enjrgetic discussion of the man’s possible guilt. In most 
cases this will not be usefu] at the beginning. The man must have 
time to think the thing over, tc^ conceive in the lonely night that it 
isjiot altogether the world’s plan to ruin him. Then when he begins 
to recognize that he will only hurt himself by his spiteful silence 
if he is again and again examined he will finally be amenable. Once 
the ice is broken, even those accused who at the beginning showed 
only spite and defiance, show thdmselves the most tractable and 
honest. The thing needful above all is patience. 

Real*rage, unfortunately, is frequent. The body is carried erect 
or thrown fqpward, the limbs become stiff, mouth and teeth closely 
press together, the voice becomes very loud or dies away or grows 
.hoarse, the forehqad is wrinkled and the pupil of the eye contracted; 
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in addition one should count the change of color» the flush or deep 
pallor. An opportunity to simulate real rage is rare, and anyway 
the characteristics are so significant that a mistake in recognition 
can hardly be made. Darwin says that the conviction of one^s own 
guilt is from time to time expressed through a sparkling of the eyes, 
and through au undefinable affectation. The last is well known 
to every penologist and explicable in general psychological terms. , 
Whoever knows himself to be guiltless behaves according to his 
condition, naturally and without constraint: hence the notion that 
naive people are such as represent matters as they are. They do 
not find anything suspicious in them because they do not know 
about suspicious matters. But persons who know themselves guilty 
and try not to show it, must attain their end through artifice and 
imitation, and when this is not well done the affectation is 
obvious. ^ ^ 

There is also something in the guilty sparkle of the eye. The 
sparkle in the eyes of beauty, the glance of joy, of enthusiasm, of 
rapture, is not so poetical as it seems, inasmuch as it is no more 
than intensified secretion of tears. The latter gets its incre^^ 
through nervous excitation, so that the guilty sparkle should also 
be of the same nature. This may be considered as in some degree 
a fiow of tears in its first stages. 

An important gesture is that of resignation, which expresses 
itself especially as folding the hands in one’s lap. This is one of 
the most obvious gestures, for ” folding the hands in the lap ” is 
proverbial and means there is no more to be done. The gesture 
signifies, therefore, “ I’m not going to do any more, I can’t, I won’t.” 
Hence* it must be granted that the condition of resignation and its 
gesture can have no significance^ for our own important problem, 
the problem of guilt, inasmuch as the inigiocent as well as the guilty 
may become resigned, or may reac^ the limit at which he permits 
everything to pass without his interference. In the esseiyje and 
expression of resignation there is the abandonment of everything 
or of some particular thing, and in court, what is abandoned is the 
hope to show innocence, and as the latter may be real as well as 
merely pleaded, this gesture is a ‘definite sign in certain casesi It < 
is to be noted among the relations and friends of a defendant who, 
having donei everything to save him, recognize that the evidence 
of guilt is irrefutable. It is again to be noticed amon^ courageous 
lawyers who, having exerted all their art to save their clients, perceive 
the failure of their efforts. And finally, the defhnd^nts show it, who 
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danger of their case. 1 believe that it is 
that the gesture of resignation is made 
regularly by innocent persons. The guilty man who finds himself 
caught catches at his head perhaps^ looks toward heaven gritting 
his teeth, rages against himself, or sinks into a dull apathy, but 
* the essential in resignation and all its accompanying movements 
is foreign to him. Only that conforms to the idea of resignation 
which indicates a surrender, the cession of some value that one 
has a claim on — if a man has no claim to any given Uiing he can 
not ]%sign it. In the same way, a person without right to guilt- 
lessness an4 recognition, will instinctively not surrender it with 
thfe emotion of resignation, bufr at most with despair or anger or 
rage. And it is for this reason that the guilty do not exhibit ges- 
tures of resignation. 

The co^raction of the brow ogcurs in other cases besides those 
mentioned. Before all it occurs when anything is dealt with in- 
tensively, increasing with the increase of the difficulty of the sub- 
ject. The aboriginal source of this gesture li^s in the fact that 
iniensive activities involve the need of acuter vision, and this is 
in some degree acquired by the contraction of the skin of the fore- 
head above the eyebrows; for vision is clarified in this way. In- 
tensive consideration on the part of a defen&ant or a witness, and 
the establishment of its reality or simulation, are significant in 
determining whether he himself believes the truth of what is about 
to be explained. Let us suppose that the issue involves proving an 
' alibi •on a certain definite, rather remote day, and the defendant 
is required to think over his whereabouts on that day. If he is in 
earnest with regard to the establishment of his alibi, i. e. if he really 
was not tbsre and did not do the thing, it will be important for 
him to remember the day in question and to be able to name the 
witnesses of his whereabouts then. Hence he will think intensively. 
But iMie has claimed an alibi dishonestly, as is frequent with crimi- 
nals, in order to make people conclude that nobody has the right 
to demand where and for how long a time he was on such and such 
a day, then there is no need of thinking closely about something 
that has not happened. He exhibits in such cases a kind of thought- 
fulness, which is not, however, earnest and profound: and these 
two afljectives describe real consideration. The same observations 
are to be mfide in regard to dishonest witnesses who, when pressed 
to think hard, only simulate doing so. One is compelled at the very 
least to look closely after the witness who simply imitates intensive 


have< 

not an emph^ accident 
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tEuiking without showing the signs proper to it The su^icion ctf 
false testimony is then justifiable. 

A rather different matter is that blank expression of the eyes 
which only shows that its possessor is completely lost in his thoughts 
— this has nothing to do with sharp recollection and demands above 
all things being let alone or the belief of being so. In this case no 
distinguishing gestures are made, though the forehead, mouth 
chin may be handled, only, however, when embarrassment occurs — 
i. e. when the man observes that he is being watched, or when he 
discovers that he has forgotten the presence of other people. * It is 
supposed that this does not occur in court, but it does happen not 
infrequently when, for example, the judge, after some long dischs- 
sion with the accused, is about to dictate what has been said. If 
this takes rather a long time, it may chance that the witness is no 
longer listening but is staring vacantly into the distan^-e. He is 
then reviewing his whole life or the development and cmisequences 
of his deed. He is absorbed in a so-called intuitive thought. In the 
reproduction of events. Intensive consideration requires the com- 
bination of particulars and the making of inferences; hence the form 
of thinking we have just been speaking of is merely spiritual sight- 
seeing. It is when this takes place that confessions are most easy 
to get, if only the judge k^ps his eyes properly open. 

That contraction of the brow signifies a condition of disgust is 
well known, but there is yet, as I believe, a still other use of this 
contraction — i. e. its combination with a smile, indicating dis- 
belief. How this union occurred seems comparatively undisCoVer- 
able — perhaps it results from the combination of the smile of 
denial with the frown of sharp observation. But the gesture is, 
in any event, reliable, and may hot easily stand for anything but 
disbelief and doubt. Hence it is always a mistake to believe that 
anybody who makes that expression believes what he has heard. 
If you test it experimentally you will find that when you make*it 
you say involuntarily to yourself: ** Well now, that can^t be true,” 
or Look here, that’s a whopper! ” or something like that. The 
expression occurs most frequently in confronting witnesses with 
defendants and especially witnesses with each other. 

The close relation of the contraction of the brow with its early 
stage, a slight elevation of the eyebrows, is manifest in the fact that 
it occurs under embarrassment — not very regularly but almost 
always upon the perception of something foreign and inexplicable, 
or upon getting twisted in one’s talk; in fact, upon all such conditions 
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w^ch requii^ physical and psychical dearness of vision^ 

and hence tlie shutting out of supeiifluous light. The expression 
may be important on the face of a defendant who asserts, — e. g. — 
that he does not understand an argument intended to prove his 
guilt. If he is guilty he obviously knows w^hat happened in the 
• commission of the crime and thereby the argument which reproduces 
and even if he assures the court a hundred times that he does 
™ot understand it, he is either trying to show himself innocent or 
wants to gain time for his answer. If he is innocent it may be that 
he really does not understand the argument because he is unaware 
of the actual situation. Hence he will frown and listen attentively 
at4;he very Beginning of the argyment. The guilty person perhaps 
also aims to appear enormously attentive, but he does not contract 
his brow, because he does not need to sharpen his glance; he knows 
the facts accurately enough without it. It is important for the 
penologist to know whether a man lias in the course of his life under- 
gone much anxiety and trouble, or whether he has lived through it 
carelessly. Concerning these matters Darwin points out that when 
thf inner ends of the eyebrows are raised certain muscles have to 
be contracted (i. e. the circular ones which contract the eyebrows 
and the pyramidal muscle of the nose, which serve both to pull 
down and contract the eyelids). The contraction is accomplished 
through the vigorous drawing together' of the central bundle of 
muscles at the brow. These muscles, by contracting, raise the inner 
ends of #ie brow, and since the muscles which contract the eyebrows 
bring; them together at the same time, their inner ends are folded 
in great lumpy creases. In this way short oblique, and short per- 
pendicular furrows are made. Now this, few people can do without 
practice; many can never perfosm it voluntarily, and it is more 
frequent among women and children than among men. It is im- 
portant to note that it is always a sign of spiritual pain, not physical. 
4pd fipriously enough it is as a rule related with drawing down the 
comers of the mouth. 

Further to study the movements of the features will require an 
examination into the reasons for the action of these, and not other 
muscles, as accompaniments of the psychical states. Piderit holds 
it is due to the fact that the motor nerves which supply these muscles 
rise right next to the purely psychical centers and hence these muscles 
are the sujjports of the organs of sense. The latter is no doubt 
correct, but the first statement is rather doubtful. In any event 
it is evident thi^jt tUfe features contain an exceptionally large number 
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of fine muscles especially rich motor capacityvand hence move 
together and in accordance with the psychical conditions. It may 
be that the other muscles of the body have also a share in this but 
that we fail to perceive the fact. Such movements, however, have 
not been essential. 

We may take it as a general rule that all joyous and Uplifting emo- 
tions (even astonishment) are succeeded by the raising of the 
of the forehead, the nostrils, the eyes, the eyelids, while s3P 
and oppressing emotions have the contrary effect. This simple 
and easy rule renders immediately intelligible many an otherwise 
obscure expression which we find important but concerning the 
meaning of which we are in doubt. The developmenV of a mqye- 
ment in any face goes, according to Harless,^ in this fashion: The 
superior motor nerve is the oculomotorius. The stimulation reaches 
this one first — the mildest alteration of emotion betrays itself 
most rapidly in the look, the movement and condition of the pupil 
of the eye. If the impulse is stronger it strikes the roots of the 
motor end of the ;trigeminus and the movement of the muscles of 
mastication occur; then the intensified affection spreads throug}i 
the other features.*^ Nobody will, of course, assert that even a 
completely developed physiognomical science will help us over 
all our difficulties, but with a little attention it can help us to a 
considerable degree. This help we do need, as La Rochefoucauld 
points out, with even contemporary correctness, “ It is easier to 
know men than to know a particular man.” 

Section 21 . (8) The Hand. 

The physiognomy of the hand stands close to that of the face in 
significance and is in some relations of even greater importance, 
because the expression of the hand permits of no, or ‘very slight, 
simulation. A hand may be rendered finer or coarser, may be 
rendered light or dark, the nails may be 'cared for or allo;yedJo 
develop into claws. The appearance of the hand may be altered, 
but not its physiognomy or character. Whoever creases his face 
in the same way for a thousand times finally retains the creases and 
receives from them a dilterminate expression even if this does not 
reveal his inner state; but whoever does the same thing a thousand 
timePwith his hand does not thereby impress on it a means of identi- 
fication. The frequent Tartuffian rolling of the eyes finally gives the 
face a pious or at least pietistic expression, but fold your hands in 

1 Wagner’s HandwSrterbuch, III, i. ^ , 
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daily prayer {d|j^eais and nobody would discover it from them. It 
seems, however, bf little use to know that human hands can not be 
disguised, if they are little or not at all difiFerentiated; but as it 
happens they are, next to the face, the most extremely and pro- 
foundly differentiated of human organs; and a general law teaches 
us that different effects are produced by different causes, and that 
fi^i^the former the latter may be inferred. If then we observe 
tie Wnite variety of the human hand we have to infer an equally 
infinite variety of infiuences, and inasmuch as we cannot trace these 
influences any further we must conclude that they are to be explained 
causally by th| infinite variety of psychical states. 

Whoever studies the hand psychologically gains in the course of 
time a great deal of faith in what the hand tells him. And finally he 
doubts it only when chirognomy conflicts with physiognomy. If in 
such cases it is observed that the hand^is more likely to be correct than 
the f kce, and that inferences from the hand more rarely show themselves 
to be false, one is reminded of the dictum of Aristotle, The hand is 
the organ of organs, the instrument of instrument in the human 
body^” If this is correct, the favored instrument must be in the closest 
kind of relation with the psyche of the owner, but if this relation exists 
there must be an interaction also. If the hand contained merely its 
physical structure, Newton would never have said, “ Other evidence 
lacking, the thumb would convince me of God’s existence.” 

How far one ought to establish fundamental propositions in this 
matter, I can not easily say. Perhaps it would be scientifically most 
correct Ip be satisfied for the time with collecting the carefully and 
keenly observed material and getting the anatomists, who are already 
in need of material for professional investigations, to take the matter 
up; in collecting photographs of hands belonging to persons whose 
characters are well known and in getting a sufficient number . of 
properly equipped persons to make the collection. If we had enough 
mategd Jp draw fundamental principles from, much that has been 
asserted by Bell, Cams, D’Arpentigny, Allen, Gessmann, Liersch, 
Landsberg,^ etc., might be proved and tested. But their statements 

\ 

* C. Bell: Th^. Human Hand. London 1865. 

K. G. Gams: Uber Grund u. Bedeutung der verschiedenen Hand. Stuttgart 
1864. 

D’Arpeotigny: La Chirognomie. Paris 1843. ^ 

Allen; Manual of Cheirosonhy. London 1885. 

Gessman: Die, Mannerhana, Die Frauenhand, Die Kinderhand. Berlin 
1892; 1893, 1894. 

Liersch: Die linke Han^ Berlin 1893. 

J. Landsberg: Die l^^hrsagekunst aus der Menschlichen Gestalt. Berlin 1896. 
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are still subject to contradiction because their fundamental prin- 
ciples are not sufficient for the development of a i|ystem. Pro^bly 
nobody will doubt some of the more common statements; all will 
grant with Winkelmann that a beautiful hand is in keeping with a 
beautiful soul; or with Balzac that people of considerable intellect 
have handsome hands, or in calling the hand man’s second faces 
But when specific co-ordinations of the hand are made these 
with much doubt. So for example, Esser^ calls the elemenwfy 
hand essentially a work hand, the motor essentially a masculine 
hand, having less soul and refinement of character than will and 
purposefulness. So again the sensitive hand implies generally a 
sanguine character, and the psychic hand presents itself as the 
possession of beautiful souls and noble spirits. 

However true this classification may be, the establishment and 
description of the various sigpificatory signs is ver^ . difficult, es- 
pecially because the forms named rarely appear in clear and shaYply 
defined subdivisions. The boundaries are fiuid, like the chaxacteTS 
themselves, and*’ where the properties of one group pass almost 
directly into the other, both description and recognition are ^diffi- 
cult. If, then, we can not depend upon a systematic, and at present 
remote treatment, we still may depend on well-founded observations 
which appear as relhible presuppositions in the light of their frequent 
repetition. 

Not essentially psychological but of importance for the criminali^ 
are the inferences we may draw from Herbert Spencer’s assertkm 
that people whose ancestors have worked with their hands. 
heavy hands. Conversely, people whose ancestors have not y^rked 
hard with their hands possess small and fine hands. Hence the 
small delicate hands of Jews, the frequent perfection of form and 
invariable smallness of the hands of Gypsies, who tave inherited^ 
their hands from high-cast Hindoos, and the so-called racial hands 
of real aristocrats. That hard work, even tumbling, pianqjpl^ing, 
etc., should alter the form of a hand is self-evident, since muscles 
grow stronger with practice and the skin becomes coarser and drawn 
through friction, sharp wind and insufficient care. As is well known, 
physical properties are hereditary and observable in any study of 
races; is it any wonder that a skilled glance at a man’s hand . 
may uncover a number of facts concerning the circumstances of hi^ 
life? Nobody doubts that there are raw, low, sensual, fat hwids.^ 
And who does not know the suffering, spiritual, refined, and ddicate 

» W. Esser: Psychologic. Miinster 1864. * , ^ 
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hand^ Hands dlanot of course be described and distinguished 
according to classification, and fio doubt Hellenbach was 

right when he said, “ Who can discover the cause of the magic 
charm which lies in one out of a hundred thousand equally beautiful 
hands? ” 

* And this is remarkable because we are, not fooled through a well 
'c|||||^ fine and elegant hand. Ever^’^body, I might say, knows 
the convincing quality that may lie in the enormous leathery fist 
of a peasant. For that, too, is often harmoniously constructed, 
nicely articulated, appears peaceful and trustworthy. We feel that 
we have here t^ do with a man who is honest, who presents himself 
and Ws business as they are, w^ho Jiolds fast to whatever he once 
gets hold of, and who understands and is accustomed to make his 
words impressive. And we gain this conviction, not only through 
the evidence ^f honest labor, performed through years, but also 
through the stability and determination of the form of his hands. 
On the other hand, how often are we filled with distrust at the sight 
of a carefully tended, pink and white hand of an elegant gentleman — 
jl^ whdJi(^, because we dislike its condition or its shape, or because the 
form cl tile nails recalls an unpleasant memory, or because there is 
something wrong about the arrangement of the fingers, or because of 
some unknown reason. We are warned, and without being hypno- 
tised, regularly discover that the warning is justified. Certain 
properties are sure to express themselves: coldness, prudence, hard- 
ness, calm consideration, greed, are just as indubitable in the hand 
as kindness, frankness, gentleness, and honesty. 

The enchantment of many a feminine hand is easily felt. The 
surrender, the softness, the concession, the refinement and honesty 
of many a wqpian is so clear and open that it streams out, so to 
•speak, and is perceivable by the senses. 

To explain all this, to classify jt scientifically and to arrange it 
serialljc^tfKrould be, nowadays at least, an unscientific enterprise. 
These phenomena pass from body to body and are as reliable as 
inexplicable. Who has never observed them, and although his 
attention has been called to them, still has failed to notice them, 
need not consider them, but persons believing in them must be 
warned against exaggeration and haste. The one advice tliat can 
be given Is to study the language of the hand before oflScially ignoring 
it; not to decyie immediately upon the value of the observations 
one is supposed to have made, but to handle them cautiously and 
to test them with later^experiences. It is of especial interest to trace 
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the movement of the hand, especially the fingers. I do not mean 
those movements whidi are external, and co-ordinate with the move- 
ments of the arm; those belong to mimicry. I mean those that 
begin at the wrist and therefore occur in the hand only. For the 
study of those movements the hand of childhood is of little use, 
being altogether too untrained, unskilled, and neutral. It sho#a 
most clearly the movement of the desire to possess, of catching held 
and drawing toward oneself, generally toward the mouth, as does the 
suckling child its mother’s breast. This movement, Darwin has 
observed even among kittens. 

The masculine hand is generally too heavy and ^ slow, clearly to 
exhibit the more refined movements; these are fully developed only 
in the feminine, particularly in the hands of vivacious, nervous, and 
spiritually excitable women. The justice whef observes them may 
read more than he can in their owner’s words. Tl^e hand lies in 
the lap apparently inert, but the otherwise well concealed anger 
slowly makes a fist of it, or the fingers bend characteristically for- 
ward as if they wished to scratch somebody’s eyes out. Or they 
cramp together in deep pain, or the balls of the four other fingers f 
pass with pleasure over the ball of the thumb, or they move spas- 
modically, nervously, impatiently and fearfully, or they open and 
close with characteristic enjoyment like the paws of cats when the 
latter feel quite spry. 

Closer observation will show that toes reveal a great deal, par- 
ticularly among women who wear rather fine shoes and hence can 
move their feet with greater ease. In anger, when they cannot, 
because it would be suggestive, stamp their feet, the women press 
their toes closely to the ground. »If they are embarrassed they turn 
the sole of their shoe slightly inwards and make smfill curves with 
the point on the ground. Impatience shows itself through alter-^ 
nating and swinging pressure of hwl and repeated with increasing 
rapidity; defiance and demand trough raising the toes ii? .Sttch a 
way that the sole is directly forward and the foot rests only on the 
heel. Sensuality is always indicated when the foot is put forward 
and the shin bone lightly stretched out, when all the toes are drawn 
in toward the sole just as the cat does when she feels good. What 
women do not say in words and do not express in their features 
and do not indicate in the movement of their hands, they*say with 
their feet; the inner experience must express itself ^externally and 
the foot most betrays it. . 

In conclusion it ought to be kept in minfi tfiiit the hands of all 
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those people who claim to be hard workers but who really try to * 

live without woiik^ i. e. thieves, gamblers, etc*, ought to be carefully 
ezamiiied. Conoeming the value of graphology see my ** Manual 
for Examining Judges.^’ 

Title B. • The Conditions for Defining Theories. 

• Topic X. THE MAKING OF INFERENCES. 

Section 22. 

The study of the human soul as psychology, has for its subject 
the whole stream of conscious life and for its aim the discovery of 
the occurrence* and relation of the^ laws of human thought. Now 
whether these relations imply the coherence of the objects thought 
about or not, so long as logic is dealing with the laws according to 
which thoughts must be correlated in order to attain to objectively 
valid knowledge, all questions that deal with the formal aspect of 
thinkin g, do not enter the field of psychological investigation. The 
general psychological problem is to describe th^ actual psychic 
events as they occur, to analyze them into their simplest elements, 
and inasmuch as it is this purely pragmatic application of psychology 
to the problem of inference that concerns us, we need to deal only 
with that law which defines the combination pf images and with 
the question, — how the spirit achieves this combination. The 
material aspect of this question is therefore psychological. The 
legal importance of the problem lies in the very potent fact that 
inferences and theories are often constructed which are formally 
or logically absolutely free of error, yet psychologically full of errors 
that no logic whatever could correct. We have, therefore, to con- 
sider at least the most important gonditions which determine the 
^ manner of our inferences. 

The right which lawyers possess of studying these questions, so 
far asthey lie in our field, is of fiiodern establishment. According 
to HSl^rand ^ the theory of knowledge has to-day broken up into 
individual theories, involving the certain needs of special fields of 
knowledge. The place of the epistomologists, who are professionals 
and beyond the pale of individual disciplines, is now taken by the 
representatives of those disciplines and each works expressly on his 
own epistomological problem. Our especial jjroblem is the drawing 
of inferences from the material presented to us or brought togetlier 
by our efforts* just as in other disciplines. If we set ourselves tlie 

* F. Hillebrand: ^jir Ij^hre der Hypothcsenbildung. 
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^ task of detemuning the procedure when subj^ting the fundamental 
principles of our work* to revision and examining their utility* we 
merely ask whether the process is voluntary or according to fixed 
laws; and having cleared up that point we ask what infiuenoe 
psychological conditions exercise on the situation. It is* indeed* ' 
said that thinking is a congenital endowment* not to' be learned from 
rules. But the problem is not teaching the inferrer to think; 
problem is the examination of how inferences have been made by 
another and what value his inferences may have for our own con- 
clusions. And our own time, which has been bold enough to lay 
this final conclusion in even the most important criminal cases* in 
the hands of laymen, this time is doubly bound at ftast to prepare 
all possible control for this work, to measure what is finally taken 
as evidence with the finest instruments possible* and to present to 
the jury only what has been proved and repeatedly ekamined. 

It might almost seem as if the task the jury trial Sets the judge 
has not been clearly perceived. A judge who thinks he has per- 
formed it when he has cast before the juiy the largest possible mass 
of testimony* more or less reviewed* and who sees how people* iifho 
perhaps for the first time in their lives, are involved in a court of 
law* who perhaps see a criminal for the first time, and are under 
these circumstanceSr the arbiters of a man’s fate, — a judge who 
sees all this and is satisfied, is not effective in his work. Nowadays 
more than ever, it is for the judge to test all evidence psychologically* 
to review what is only apparently clear* to fill out lacunae* and to 
surmount difficulties, before he permits the material brought to- 
gether in a very few hours to pass into the jury’s hands. According 
to Hillebrand, much that seem§5 “ self-evident ” shows itself de- 
pendent on definite experience ^Mtained in the process of hundreds 
of repetitions in the daily life; the very impression oi self-evidence 
is frequently produced by a mere chance instinct about what should 
be lield for true. Hume has alre&dy shdwn how the most complex 
and abstract concepts are derived from sensation. Their relation 
must be studied* and only when we can account for every psychic ' 
process with which we have to concern ourselves* is our duty prop- 
erly fulfilled. 


Section 23. (a) Proof. 


Mittermaier ^ holds that “ as a means of testimony in the legal 
sense of that term every possible source must be e^mined which 

* 1 C. J. A. Mittermaier: Die Lebre vom Beweis im deutschen Strafprozess. 
Darmstadt 1834. • 



PICBIMINAL PSYCHOLOGY 107 

may suffice the^ji^ge according to law. And from such examina- 
tion only may the requisite certainties be attained from which 
the judge is to assume as determined, facts relevant to his judg- 
ment.” Only the phrase “ according to law ” needs explanation, 
inasmuch as the “ source ” of reasons and certainties must satisfy 
the legal demands not only formally but must sustain materially 
gvery possible test, whether circumstantial or logico-psychologic. 
If, for example, the fundamental sources should be a combination 
of (1) a judicial examination of premises (lokalaugenschein), (2) 
testimony of witnesses, and (3) a partial confession, the require- 
ments of the law would be satisfied if the protocol, (1), were 
written or iSade according to prescribed forms, if a sufficient 
number of properly summoned witnesses unanimously confirmed 
the point in question, and if finally the confession were made 
and protocoled according to law'. Yet, though the law be sat- 
isfied, not only may the conclusion be wholly false but every 
particular part of the evidence may be perfectly useless, without the 
presence anywhere of intentional untruth. The personal examina- 
tiqn^may have been made by a judge who half the time, for some 
sufficiently cogent reason, had a different conception of the case than 
the one which later appeared to be true. It need not have been 
necessary that there should be mixed therewitlj, false information of 
witnesses, incorrect observation, or such other mistakes. There need 
only have been a presupposition, accepted at the beginning of the 
examination, when the examination of the premises took place, as to 
the visible condition of things; and this might liave given api)arent 
justification to doubtful material and have rendered it intelligible, 
only to be shown later as false. The so-called “ local examination 
however, is generally supposed to be “ objective.” It is supposed 
^ to deal only with circumstantial events, and it does not occur to 
anybody to modify and alter it when it is certainly known that at 
anothgj^ point the situatidh has faken an altogether different form. 
The objectivity of the local examination is simply non-existent, and 
if it were really objective, i. e., contained merely dry description 
with so and so many notations of distances and other figures, it 
would be of no use. Every local examination, to be of use, must 
give an accurate picture of the mental process of him who made it. 
On the*one hand it must bring vividly to the mind of the reader, 
even of the sentencing judge, what the situation was; on the other, 
it must demonstrate what the examiner thought and represented 
to hi iYi si^ lf in order thflt the reader, who may have different opinions, 
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may have a chance to make'coifections. If I, for example, get the 
impression that a fire was made through carelessness, and that 
sopiebody lost his life on account of it, and if I made my local ex- 
amination with this presupposition in mind, the description will 
certainly seem different from that made under the knowledge that 
the fire was intentional and made to kill. At trial* the description 
of local conditions will be read and entered as important testimony> 
It satisfies the law if it is taken according to form, has the correct 
content, and is read as prescribed. But for our conscience and in 
truth this manuscript can be correct only when it is logically and 
psychologically presented revised according to the viewpoint its 
writer would have had if he had been in possession of all the iacts 
in possession of the reader. This work of reconstruction belongs to 
the most difficult of our psychological tasks — but it must be per- 
formed unless we want to go on superficially and without conscience. 

The judgment and interpretation of the testimony of witnesses, '(2), 
demand similar treatment. I am legally right if I base my judgment 
on the testimony of witnesses (provided there are enough of them 
and they are properly subpoenaed) if nothing suggestive is offered 
against their testimony, if they do not contradict each other, and 
especially if there are no contradictions in the testimony of any 
single individual. This inner contradiction is rather frequent, and 
the inattention with which the protocols, as a rule, are read, and the 
scanty degree in which the testimony is tested logically and psycho- 
logically, are shown clearly by the fact that the inner contradictions 
are not observed and worked over more frequently. As evidence of 
this, let us consider a few cases that are generally told as extrava- 
gant jokes. Suppose that a man dreamed that his head was cut 
off and that that dream so affe«!ted him that he died of apoplexy — 
yet not everybody asks how the dream was discovered. In a like , 
manner people hear with disgust that somebody who has lost his 
arm, in despair cut off his other "arm with an axe in order jmore 
easily to get assistance, and yet they do not ask “ how.” Or again 
when somebody is asked if he knows the romance “ The Emperor 
Joseph and The Beautiful Railway-signal-man’s Daughter,” the 
anachronism of the title does not occur to him, and nobody thinks 
of the impossibilities of the vivid description of a man walking 
back and forth, with his hands behind his back, reading a news- 
paper. ^ 

Much testimony contains similar, if not so thorough-going f 
tradictions. If they are credited in spite of this fact the silly be*r 
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liever may 1l>e|ii^ed, but he is justified in the eyes of Ae law if 
the above-mehtioned legal conditions were satisfied. Hence, the 
frightfully freqiient result: “Whether the witness’s deposition is 
true, is a. matter for his own conscience; eventually he may be 
arrested for perjury, but he has made his statements and I judge 
accordingly.” .What is intended with such a statement is this: “ I 
hide behind the law, I am permitted to judge in such a case in such 
^a way, and nobody can blame me.” But it is correct to assert that 
in such cases there is really no evidence, there is only a form of evi- 
dence. It can be actually evidential only when the testimony is 
tested logically and psychologically, and the ability and willingness 
of the witnesaito tell the truth is made clear. Of course it is true, as 
Mittermaier says, that the utterance of witnesses is tested by its 
consistency with other evidence, but that is neither the only test 
nor the most valid, for there is always the more important internal 
test, in the first place; and in the second place, it is not conclusive 
because the comparison may reveal only inconsistency, but can 
not establish which of the conflicting statements is correct. Cor- 
rectness can be determined only through testing the single state- 
mefits, the willingness and ability of each witness, both in themselves 
and in relation to all the presented material. 

Let us take now the third condition of our suppositious case, i. e. 
partial confession. It is generally self-evident diat the value of the 
latter is to be judged according to its own nature. The confession 
must be c^ccepted as a means of proof, not as proof, and this demands 
that it shall be consistent with the rest of the evidence, for in that 
way oflly can it become proof. But it is most essential that the con- 
fession shall be internally tested, i, e. examined for logical and psy- 
chological consistency. This procedure is especially necessary 
with regard to certain definite confessions. 

(a) Confessions given without motive. 

(b) Partial confessions.* • 

(Bj^onfessions implying the guilt of another. 

(a) Logic is, according to Schiel ^ the science of evidence — not 
of finding evidence but of rendering evidence evidential. This is 
pallicularly true with regard to confessions, if we substitute psy- 
chology for logic. It is generally true that many propositions hold 
so long^only as they are not doubted, and such is the case with 
many confessions. The crime is confessed; he who confesses to it 
is always a dl'iminal, and no man doubts it, and so the confession 

* J. Schiel: Die Meth«le der Induktiven Forschung. Braunschweig 1865- 
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stands. But as soon as doubt> justified or unjustified^ occurs* the 
question takes quite a different form. The confession has first 
served as proof, but now psychological examination alone will show 
whether it can continue to serve as proof. 

The most certain foundation for the truth of confession in any 
case is the establishment of a clear motive for it — and thait is rarely^ 
present. Of course the motive is not always absent because we 
do not immediately recognize it, but it is not enough to suppose 
that the confession does not occur without a reason. That sup- 
position would be approximately tnie, but it need not be true. 
If a confessio^i is to serve evidentially the motive must be clear 
and indubitable. Proof of its mere existence is m.:ufiScient; we 
must understand the confession ^in terms of all the factors that 
caused it. The process of discovering these factors is purely logical 
and generally established indirectly by means of an apagogue. This 
is •essentially the proof by negation, but it may serve in connection 
with a disjunctive judgment which combines possible alternatives 
as a means of confirmation. We are, then, to bring together all 
conceivable motives and study the confession with regard to them. 
If all, or most of them, are i^own to be impossible or insufficient, 
we have left only the judgment of one or more conclusions, and with 
this we have an essentially psychological problem. Such a problem 
is seldom simple and easy, and as there is no possibility of contra- 
diction, the danger is nowhere so great of making light of the matter. 
“ What is reasserted is half proved.” That is a comfortable^assertiou, 
and leads to considerable incorrectness. A confession is only estab- 
lished in truth when it is construed psychologically, when the whole 
inner life of the confessor and his external conditions are brought 
into relation with it, and the remaining motives established as at 
least possible. And this must 'be done to avoid th& reproach of 
having condemned some confessor without evidence, for a con- 
fession having no motive may be untrue, and therefore not eviden- 
tial. 

(b) Partial confessioris are difficult, not only because they make 
it harder to prove the evidence for what is not confessed, but also 
because what is confessed appears doubtful in the light of what is 
not. Even in the simplest cases where the reason for confession and 
silence seems to be clear, mistakes are possible. If, for example, a 
thief confesses to having stolen only what has been found in his 
possession but denies the rest, it is fairly probable t^iat he hopes 
some gain from the evidence in which there appears to be no proof 
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of his having sii&n what has not been found upon him. But though 
this is generally the case, it might occur that the thief wants to 
assume the guilt of another person, and hence naturally can confess 
only to what he is accused of, inasmuch as he either has insu£5cient 
or no evidence whatever of his guilt for the rest of the crime. 

• Another fairly clear reason for partial confession, is shown in the 
^confession to a certain degree of malicious intent, as the denial of 
the intent to kill. If this is made by a person who may be supposed 
to know the legal situation, either because of earlier experience or 
for other reasons, there is sufficient justification for doubting the 
honesty of his confession. Most of such cases belong to the numerous 
class in whidf the defendant confesses to a series of facts or a num- 
ber of things, and denies a few of tliem without any apparent reason; 
he may confess to a dozen objects used in an assault and simply 
refuse to discuss two probably quite insignificant ones. If such 
a case come8 up for judgment to the full bench, half the judges 
say that since he has stolen twelve he must have taken the other 
two, and the other half say that since he has confessed to twelve 
h^ would have confessed to the other two if he had taken them. 
Generally speaking, both sides are right; one inference is as justi- 
fied as the other. As a rule, such cases do not repay a great deal of 
troublesome examination, inasmuch as the question of A’s having 
stolen twelve or fourteen objects can little affect either his guilt or 
his sentence. But it is to be remembered that it is never indifferent 
whether ab man pleads guilty or not guilty, and later on, especially' 
in another case, it may be quite the reverse of indifferent whether 
a man is condemned because of a matter indifferent to-day. Sup- 
pose that the denied theft was of a* worthless but characteristic thing, 
e. g. an old prayer-book. If now the thief is again suspected of a 
robbery which he denies and the theft is again that of an old prayer- 
* book, then it is not indifferent as a matter of proof whether the man 
was condemned for stealJhg a prayer-book or not. If he was so 
condoned, there will already be remarks about, “ a certain passion 
for old prayer-books,” and the man will he suspected of the second 
theft. 

In regard to the possession of stolen goods, such a sentence may 
have similar significance. I recall a case in which several people 
were sentenced for the theft of a so-called fokos (a Hungarian cane 
with a head like an ax). Later a fokos was used in murder in the 
same region and the first suspicion of the crime was attached to the 
thief, who might, becmise of his early crime, have been in possession 
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of a fokos. Now suppose that the man had confessed to theft of 
everything but the fokos, and that he had b^n condemned on the 
basis of the confession, the fact would be of far-re{U;hing significance 
in the present case. Of course it is not intended that the old case ‘ 
is to be tried again before the new. That would be a difficult job 
after the lapse of some time, and in addition, would be of little use» 
for everybody recalls the old jud^ent anyway and supposes tha|, # 
the circumstances must have been such as to show the man guilty. 

If a man is once sentenced for something he has not confessed to, 
the stigma remains no matter how the facts may be against it. 

Experience has shown that the victims of theft count everything 
stolen that they do not discover at the first glance. ‘^And it might 
have been lost long before the theft, or have been stolen at an earlier 
or a later time. For this reason it often happens that servants, and 
even the children of the house or other frequenters, take the robbery 
as an opportunity for explaining the disappearance 8t things they 
are responsible for or steal afresh and blame it upon “ the thief.” 
The quantity stolen is generally exaggerated, moreover, in order 
to excite universal sympathy and perhaps to invoke help. In general, 
we must hold that there is no psychological reason that a confessor 
should deny anything the confession of which can bring him no 
additional harm. The last point must be carefully treated, for it 
requires taking the attitude of the accused and not of the examiner. 

It is the former’s information and view-point that must be studied, 
and it often contains the most perverted view-points; e. g., one 
man denies out of mere obstinacy because he believes that his guilt 
is increased by this or that fact. The proposition : who has stolen 
one thing, has also stolen the rest, has slight justification. 

(c) If a denying fellow-criminal is accused by a confession, the 
interpretation of the latter becomes difficult. First ot all, the pure 
kernel of the confession must be brought to light, and everything ^ 
set aside that might serve to free flie confessor and involve the other 
in guilt. This portion of the work is comparatively the easiest, 
inasmuch as it depends upon the circumstances of the crime. It 
is more difficult to determine what degree of crime the confessor 
attached to himself by accusing also the other man, because clear- 
ness can be reached in such a case only by working out the situation 
from beginning to end in two directions; first, by studying it without 
reference to the fellow-criminal, second, with such reference. The 
complete elimination of the additional circumstance is exceedingly 
troublesome because it requires the complete Control of the material 
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wd because it h always psychologically difficult so to exclude an 
event already kii|pni in its development and inference as to be able 
to formulate a theory quite without reference to it. 

If this is really accomplished and some positive fact is established 
in the self-accusation, the question becomes one of finding the value 
seen by the confessor in blaming himself together with his fellow. 
Hevenge, hatred, jealousy, envy, anger, suspicion, and other passions 
will be the fprces in which this value will be found. One man brings 
his ancient comrade into jeopardy in revenge for the latter’s injustice 
in the division of the booty, or in deliberate anger at tlie commission 
of some dangqrous stupidity in a burglary. Again, it often happens 
that he or she, through jealousy, accuses her or him in order that the 
other may be also imprisoned, and so not become disloyal. Business 
jealousy, again, is as influential as the attempt to prevent another 
froip disposing of some hidden booty, or from carrying out by him- 
self some robbery planned in partnership. These motives are not 
always easy to discover but are conceivable. There are also cases, 
not at all rare, in which the ordinary man is fully lacking in compre- 
hehsion of the substitute value,” which makes him confess the 
complicity of his fellow. I am going to offer just one example, and 
inasmuch as the persons concerned are long since dead, will, by way 
of exception, mention their names and the improbability of their 
stories. In 1879 an old man, Blasius Kem, was found one morning 
completely snowed over and with a serious wound in the head. 
There was no possible suspicion of robbery as motive of the murder, 
inasmu<!h as the man w^as on his way home drunk, as usual, and it 
was supposed that he had fallen down and had smashed liis skull. 
In 1881 a young fellow, Peter Seyffied, came to court and announced 
that he had been hired by Blasius Kern’s daughter, Julia Hauck, 

• and her husband August Hauck, to kill the old fellow, who had 
become unendurable through his love of drink and his endless quarrel- 
someness; and accordingly he had done the deed. He had been 
promised an old pair of trousers and three gulden, but they had 
given him the trousers, not the money, and as all his attempts to 
collect payment had failed he divulged the secret of the Hauck 
people. When I asked him if he were unavrare that he himself was 
subject to the law he said, “ I don’t care; the others at least will 
also be punished; — why haven’t they kept their wwd.” And this 
lad was very Itupid and microcephalic, but according to medico- 
legal opinion, capable^of distinguishing between right and wrong. , 
His statements prefved themselves true to the very last point. 
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So significantly weak as liiis in fundamental reliability^ very 
few confessions will appear to he, but the reaso4|B for confessions^ 
difficult both to find and to judge, are many indeed. The only 
way to attain certainty is through complete and thorough-going 
knowledge of ail the external conditions, but primarily through 
sound psychological insight into the nature of both the confessor 
and those he accuses. Evidently the first is by far the more important 
what he is beneath the surface, his capacities, passions^ intentions, 
and purposes, must all be settled if any decision is to be arrived at 
as to the advantage accruing to a man by the accusation of others. 
For example, the passionate character of some persons may indicate 
beyond a doubt that they might find pleasure in suffering provided 
they could cause suffering to others at that price. Passion is almost 
always what impels men, and what passion in particular lies behind 
a confession will be revealed partly by the crime, partly by .the 
relation of the criminals one to the other, partly by the personality 
of the new victim. If this passion was strong enough to deal, if 
I may use the term, anti-egoistically, it can be discovered only 
through the study of its possessor. It may be presupposed that 
everybody acts according to his own advantage — the question 
asks merely what this advantage is in the concrete, and whether he 
who seeks it, seeks it pndently. Even the satisfaction of revenge 
may be felt as an advantage if it is more pleasurable than the pain 
which follows confession — the matter is one of relative weight and 
is prudently sought as the substitution of an immediate and petty 
advantage for a later and greater one. 

Another series of procedures is of importance in determining proof, 
where circumstances are denied^ which have no essential relation to 
the crime. They bring the presentation of proof into a bypath so 
that the essential problem of evidence is left behind. Then if the 
denied circumstance is established as a ^act it is falsely supposed 
that the guilt is so established. And in this direction many- mis- 
takes are frequently made. There are two suggestive examples. 
Some years ago there lived in Vienna a very pretty bachelor girl, 
a sales-person in a VCTy respectable shop. One day she was found 
dead in her room. Inasmuch as the judicial investigation showed 
acute arsenic poisoning, and as a tumbler half full of sweetened 
water and a considerable quantity of finely powdered arsenic was 
found on her table, these two conditions were naturally correlated. 
Prom the neighbors it was learned that the (Jead girl had for some 
time been intimate with an unknown gentleman who visited her 
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frequently, but whose presence was kept as secret as possible by 
both. This gentfeman, it was said, had called on the girl on the 
evening before her death. The police inferred that the man was a 
very rich merchant, residing in a rather distant region, who lived 
j>eaoeabIy with his much older wife and therefore kept his illicit 
relations with the girl secret. It was further established at the autopsy 
^at the girl was pregnant, and so the theory was formed that the 
merchant had poisoned his mistress and in the examination this 
deed was set down against him. Now, if the man had immediately 
confessed that he knew the dead girl, and stood in intimate relation 
with her and that he had called on her the last evening; if he had 
asserted perhaps that she was in^despair about her condition, had 
quarreled with him and had spoken of suicide, etc., then suicide 
would unconditionally have had to be the verdict. In any event, 
he never coukl have been accused, inasmuch as there was no addi- 
tional evidence of poisoning. But the man conceived the unfor- 
tunate notion of denying that he knew the dead girl or had any 
relations with her, or that he had ever, even on that last evening, 
caHed on her. He did this clearly because he did not want to 
confess a culpable relation to public opinion, especially to his 
wife. And the whole question turned upon this denied circum- 
stance. The problem of evidence was no longer, ‘‘ Has he killed 
her,” but Did he carry on an intimacy with her.” Then it was 
proved beyond reasonable doubt through a long series of witnesses 
that his visits to the girl were frequent, that he had been there on 
the evehing before her death, and that there could be no possible 
doubt as to his identity. That settled his fate and he was sen- 
tenced to death. If we consider \he case psychologically we have 
to grant that feis denial of having been present might have for motive 
• as much the fact that he had poisoned the girl, as that he did not 
want to admit the relation at the beginning. Later on, when he 
comjd«Flely understood the seriousness of his situation, he thought 
a change of front too daring and hoped to get on better by sticking 
to his story. Now, as we have seen, what was proved was tlie fact 
that he knew and visited the girl; what he w^as sentenced for was 
the murder of the girl. 

A similar case, particularly instructive in its development, and 
especially interesting because of the significant stu<Jy (of the sug- 
gestibility of •witnesses) of Dr. Von Schrenck-Notzing and Prof. 
Grashey, kept the wljple of Munich in excitement some years ago. 
A widow, her grotm-up daughter, and an old servant were stifled 
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and robbed in their home. The suspicion of the crime fell 
upon a brick-layer who bad once before made a confession 
concerning another murder and of whom it was known that some 
time before the deed was done he had been building a closet into 
the house of the three murdered women. Through various com-, 
binations of the facts the supposition was reached that the 
mason got entry into the house on the pretense of examining^ 
whether or not. the work he had done on the closet had caused 
any damage, and had then committed the thieving murder. 
Now here again, if the mason had said: “Yes, I was without 
a job, wanted to get work, entered the house unden the assigned ^ 
pretense, and appeared to see about the closet and had myself paid 
for the apparently repaired improvement, left the three women 
unharmed, and they must only after that have been killed,” — if 
he had said this, his condemnation would have been impossible, 
for all the other testimony was of subordinate importance. Now 
suppose the man was innocent, what could he have thought: “ I 
have already been examined once in a murder case, I found myself 
in financial difficulties, 1 still am in such difficulties — if I admit 
that I was at the place of the crime at the time the crime was com- 
mitted, I will get info serious trouble, which I won’t, if I deny my 
presence.” So he really • denied having been in the house or in 
the street for some time, and inasmuch as this was shown by many 
witnesses to be untrue, his presence at the place where , the crime 
was committed was identified with the unproved fact that he had 
committed it, and he was condemned. 

I do not assert that either one or the other of these persons was 
condemned guiltlessly, or that^such “ side issues ” have no value 
and ought not to be proved. I merely point out that caution is 
necessary in two directions. First of all, these side issues must not ^ 
be identified with the central isshe. Their demonstration is only 
preparatory work, the value of which must be established cauISlftisIy 
and without prejudice. It may be said that the feeling of satis- 
faction with what has been done causes jurists frequently to forget 
what must yet be done, or to undervalue it. Further, a psychologi- 
cal examination must seek out the motives which led or might have 
led the accused to deny some point not particularly dangerous to 
him. In most cases an intelligible ground for such action can be 
discovered, and if the psychologically prior conditions^are conceived 
with sufficient narrowness to keep us from acsuming uncondkibnal 
guilt, we are at least called upon to be careful. ^ 
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This* curious^^ of identification of different issues as the 

aim of presentation of -evidence, occurs much more frequently and 
with comparatively greater degree in the cases of individual wit- 
nesses who are convinced of the principal issue when a side issue is 
proved. Suppose a witness is called on to identify a man as some- 
body who had stabbed him in a serious assault, and that he has also 
^o explain whether the quarrel he had had with this man a short 
time ago was of importance. If the suspect is desirous of having 
the quarrel appear as harmless, and the wounded person asserts 
that the quarrel was serious, the latter will be convinced, the moment 
his contention may be viewed as true, that his opponent was really 
the person who had stabbed him. There is, of course, a certain 
logical justification for this supposition, but the psychological diffi- 
culty with it is the fact that tliis case, like many others, involves 
the identification of what is inferred with what is perceived. It is 
for this reason that the mere fact of arrest is to most people a con- 
viction of guilt. The witness who had first identified A as only the 
probable criminal becomes absolutely convinced of it when A is 
pfcsented to him in stripes, even though he knows that A has been 
pirrested on his own testimony alone. The appearance and the 
surroundings of the prisoner influence many, and not merely un- 
educated people, against the prisoner, and^they* think, involuntarily, 

If he were not the one, they would not have him here.’* 

Section 24 . (b) Causation.^ 

• 

If we understand by the term cause the axiom that every change 
has an occasion, hence that everx event is bound up with a number 
of conditions which when lacking iu whole or in part would prevent 
the appearance of the event, while their presence would compel 
its appearance, then the whole business of the criminalist is the 
stud^ of causes. He mu5t indeed study not only whether and how 
crime and criminal are causally related, but also how their individual 
elements are bound to each other and to the qpminal; and finally, 
what causation in the criminal, considered with regard to his in- 
dividual characteristics, inevitably led to the commission of the 
crime. The fact that we deal with the problem of cause brings us 
dose to other sciences which have the same task in their own re- 

* MftY MayA*: Der Kaiisalzusamiiienhang zwischen Handlung und Erfolg 
in Strafrecht. 1899. 

von Rohland: Die Itausallehre im Strafrecht. Leipzig 1903. 

H. Gross’s Archil, XV, 191. 
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searches; and this is one of the reasons for the criminalist’s necessary 
concern with other disciplines. Of course no earnest criihinalist 
can pursue other studies for their own sake, he has no time; but he 
must look about him and study the methods used in other sciences. 

In the other sciences we learn method, but not as method, and^ 
that is all that we need. And we observe that the whole problem 
of method is grounded on causation. Whether empirically or^ 
aprioristically does not matter. We are concerned solely with cau- 
sation. • 

In certain directions our task is next to the historians’ who aim 
to bring men and events into definite causal sequencer The causal 
law is indubitably the ideal and only instructive instrument in the 
task of writing convincing history, and it is likewise without question 
that the same method is specifically required in the presentation of 
evidence. Thus: This is the causal chain of which* the last link 
is the crime committed by A. Now I present the fact of the crime 
and include only those events which may be exclusively bound up 
with A’s criminality — and the crime appears as committed. Now 
again, I present the fact of the crime and exclude all those events 
which can without exception be included only if A is not a criminal — 
and there is no crime.” ^ 

Evidently the finding of causes involves, according to the com- 
plexities of the case, a varying number of subordinate tasks which 
have to be accomplished for each particular incident, inasmuch os 
each suspicion, each statement pro or con has to be tested. The job 
is a big one but it is the only way to absolute and certain success, 
provided there is no mistake in the work of correlating events. As 
Schell says: “Of all the observed identities of effect in natural 
phenomena only one has the complete strength of mathematical 
law — the general law of causation. The fact that everything ® 
that has a beginning has a cause 4s as old as human experience.” 
The application of this proposition to our own problem showfthat 
we are not to turn |he issue in any unnecessary direction, once we 
are convinced that every phenomenon has its occasion. We are, 
on the contrary, to demonstrate this occasion and to bring it into, 
connection with every problem set by the testimony at any moment. 

In most cases the task, though not rigidly divided, is double and 
its quality depends upon the question whether the criminal was 
known from the beginning or not. The duality is forembst, and lasts * 

1 Cf. S. Strieker: Studien aber die Assoziation der^Yorstellungen. Vienna 
1883 . 
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longest if onljr ^e deed itself is known9 and if the judge must limit 
himself entirely to its sole study in order to derive from it its ob- 
jective situation. 

The greatest mistakes in a trial occur when this derivation of the 
objective situation of the crime is made unintelligently, hastily or 
‘carelessly, and conversely the greatest successes are tlue to its correct 
•rendering. But such a correct rendering is no more than the thorough- 
going use of the principle of causality. Suppose a great crime has 
been committed and the personality of the criminal is not revealed 
by the character of the crime. The mistake regularly made in such 
a case is the^ immediate and superficial search for the personality 
of the criminal instead of what should properly proceed — the study 
of the causal conditions of the crime. For the causal law does not 
say that everything which occurs, taken as a whole and in its ele- 
ments, has ope ground — that would be simply categorical emptiness. 
What is really required is an efficient and satisfying cause. And this 
is required not merely for the deed as a whole but for every single 
detail. When causes are found for all of these they must be brought 
together and correlated with the crime as described, and then inte- 
grated with the whole series of events. 

The second part of the work turns upon the suspicion of a definite 
person when his own activity is interpolated a^a cause of the crime. 
Under some conditions again, the effect of the crime on the criminal 
has to be examined, i. e., enrichment, deformation, emotional state, 
etc. Buf the evidence of guilt is established only when the crime is 
accurately and explicitly described as the inevitable result of the 
activity of the criminal and his activity only. This systematic 
work of observing and correlatfng every instant of the supposed 
activities of^the accused (once the^situation of the crime is defined 
► as certainly as possible), is as instructive as it is promising of success. 
It is the one activity whiqji brings us into touch with bare perception 
audits reproduction. “ All inference with regard to facts appears to 
depend upon the relation of cause to effect; by virtue of this relation 
alone may we rely upon the evidence of our^ memories and our 
senses.*’ ^ Hume illustrates this remark with the following example: 
If a clock or some other machine is found on a desert island, the 
conclusion is drawn that men are or were on the island. The ap- 
plication is easy enough. The presence of a clock, the presence 
. of a three-cornered wound is perceived by the senses — that men 
were there, that the wound was made with a specific kind of in- 

^ Meinong: Huniffestudien. Vienna 1882. 
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strumenty is a causal inference. Simple as this proposition of Hume’s 
is, it is of utmost importance in the law because of the permaiirat 
and continually renewed problems: What is the effect in this case? 
What is the cause? Do they belong together? Remembering that 
these questions make our greatest tasks and putting them, even 
beyond the limit of disgust, will save us from grave errors. 

There is another important condition to which Hume calls atten-^ 
tion and which is interpreted by his clever disciple Meinong. It 
is a fact that without the help of previous experience no causal 
nexus can be referred to an observation, nor can the presence of 
such be discovered in individual instances. It may Jbe postulated 
only. A cause is essentially a complex in which every element is 
of identical value. And this circumstance is more complicated 
than it appears to be, inasmuch as it requires reflection to distinguish 
whether only one or more observations have been i^^ade. Strict 
self-control alone and accurate enumeration and supervision will 
lead to a correct decision as to whether one or ten observations have 
been made, or whether the notion of additional observations is not 
altogether illusory. . ® 

This task involves a number of important circumstances. First 
of all must be considered the manner in which the man on the street 
conceives the causal ‘relation between different objects. The notion 
of causality, as Schwarz ^ shows, is essentially foreign to the man 
on the street. He is led mainly by the analogy of natural causality 
with that of human activity and passivity, e. g., the Are is active 
with regard to water, which simply must sizzle passively: This 
observation is indubitably correct and significant, but I think 
Schwarz wrong to have limited hi^ description to ordinary people; 
it is true also of very complex nafiires. It is conceivable diat external 
phenomena shall be judged in analogy with the self, and inasmuch 
as the latter often appears to be purely qctive, it is also supposed 
that those natural phenomena which appear to be especially aetive 
are really so. 

In addition, many objects in the external world with which we 
have a good deal to do, and are hence important, do as a matter of 
fact really appear to be active — the sun, light, warmth, cold, the 
weather, etc., so that we assign activity and passivity only according 
to the values the objects have for us. The ensuing mistake is the 
fact that we overlook the alternations between activity and pas- 

1 Das Wahmehmungsproblem von Standpunkte ddb Physikers, Physiolpgen 
und Philosophen. Leipzig 1892. * 
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sivity* or simply do not make the study such alternations i^uire; 
yet the correct apportionment of action and reaction is, for us, of 
greatest importance. In this regard, moreover, there is always the 
empty problem as to whether two things may stand in causal re- 
lation, — empty, because the answer is always yes. The scientific 
and practical problem is as to whether there exists an actual causal 
^exus. The same relation occurs in the problem of reciprocal in- 
fiuences. No one will say, for example, that any event exercises a 
reciprocal infiuence on the sun, but apart from such relatively few 
cases it would not only be supposed that A is the cause of the effect 
B, but also that B might have reciprocally influenced A. Regard 
for this possilfility may save one from many mistakes. 

One important source of error with regard to cause and effect 
lies in the general and profound supposition that the cause must 
have a certain similarity to the effect. So Ovid, according to J. S. 
Mill, has Medea brew a broth of long-lived animals; and popular 
superstitions are full of such doctrine. The lung of a long-winded 
fox is used as a cure for asthma, the yarrow is used to cure jaundice, 
agaricos is used for blisters, aristolochia (the fruit of which has 
the form of a uterus) is used for the pains of child-birth, and 
nettle-tea for nettle-rash. This series may be voluntarily increased 
when related to the holy patron saints of the Catholic Chim'h, 
who are chosen as protectors against some especial condition or 

t ome specific difficulty because they at one time had some con- 
ection with that particular matter. So the holy Odilia is the patron 
saint fpr diseases of the eye, not because she- knew how to cure 
the eyes, but because her eyes were put out with needles. The 
thief Dismas is the patron of the dying because we know nothing 
about him save that he died with 6hrist. St. Barbara, who is ])ic- 
tured together with a tower in which she was imprisoned, and which 
was supposed to be a powder house, has l)ecome the patron saint 
of artillery. In the same manner St. Nicholas is, according to 
Simrock, the patron of sailors because hLs name resembles Niclius, 
Nicor, Nicker, which is the name of the unforgotten old German 
sea-deity. 

Against such combinations, external and unjustified, not even 
the most educated and skilful is safe. Nobody will doubt that he 
Is requh^ to make considerable effort in his causa! interpretation 
because of the sub-conscious influence of such similarities. The 
matter would not be so dangerous, all in all, because such mistakes 
may be easily coiyeciid and the attention of people may be balled 
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to the inadequacy of such causation — but the reason for this kind 
of correlations is rarely discovered. Either people do not want to 
tell it because they instinctively perceive that their causal inteipre- 
tation cannot be justified} or they cannot even express it because 
the causal relation had been assumed only subconsciously} and 
they are hence unaware of &e reasons for it and all the more con* 
vinced that they are right. So for example} an intelligent man toi(j[) 
me that he suspected another of a murder because the latter’s mother 
died a violent death. The witness stuck to his statement: the 
man who had once had something to do with killing must have 
had something to do with this killing.” In a similar manner} a 
whole village accused a man of arson because he w£s bom cm the 
night on which a neighboring village burned down. Here, however, 
there was no additional argument in the belief that his mother had 
absorbed the influence of the fire inasmuch as the latter was told 
that there had been a fire only after the child was bom. “ He once 
had something to do with fire,” was the basis of the judgment, 
also in this case. 

There are innumerable similar examples which, with a la^ge 
number of habitual superstitious presuppositions, make only false 
causality. Pearls mean tears because they have similar form; 
inasmuch as the cuckoo may not without a purpose have only two 
calls at one time and ten or twenty at another, the calls must mean 
the number of years before death, before marriage, or of a certain^ 
amount of money, or any other countable thing. Su^h notioifl 
are so firmly rooted in the peasantry and in all of us, that they come 
to the surface, whether consciously or unconsciously, and influence 
us more than we are accustomed to suppose they do. Whenever 
anybody assures us that he is able to assert absolutely, though 
not altogether prove a thing, this assurance may be variously . 
grounded, but not rarely it is no more than one of these false cor- 
relations. Schopenhauer has saiS, that “ motivation is causality 
seen from within,” — and one may add conversely that causality 
is motivation seen from without. What is asserted must be moti- 
vated, and that is done by means of causality — if no real ultimate 
cause is found a false, superficial and insufiScient one is adopted, 
inasmuch as we ever strive to relate things causally, in the knowledge 
that, otherwise, the world would be topsy-turvy. “Everywhere,” 
says Strieker, “we learn that men who do not i^sociate their 
experiences according to right cause are badly adapted to their 
environment; the pictures of artists are disliked, the laborer’s 
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work does nol^r iiiKUieeed; the tradesiaan loses his moiiey> and the 
general his batjtie/’ And we may add» ‘‘ The criminalist his case.** 
For whoever seeks the reason for a lost case certainly will find it 
in the ignorance of the real fact and in the incorrect coordination 
of cause and effect. The most difiScult thing in such coordination 
is not that it has to be tested according to the notion one has for 
himself of the chain of events; the difficulty lies in tlie fact that the 
^int of view and mental habits of the man who is suspected of 
the effects must be adopted. Without this the causal relations as 
they are arrived at by the other can never be reached, or different 
results most likely ensue. 

The frequency of mistakes like those just mentioned is well known. 
They affect histoiy. Even La Xl&chefoucauld w^as of the opinion 
that the great and splendid deeds which are presented by states- 
men as the outcome of far-reaching plans are, as a rule, merely 
the result of ^inclination and passion. This opinion concerns the 
lawyer’s task also, for the lawyer is almost always trying to dis- 
cover the moving, great, and unified plan of each crime, and in 
order to sustain such a notion, prefers to perfect a large and difficult 
theoretic construction, rather than to suppose that there never was a 
plan, but that the whole crime sprang from accident, inclination, 
and sudden impulse. The easiest victims in tjiis respect are the 
most logical and systematic lawj’^ers; they* merely presuppose, “ I 
would not have done this ” and forget that the criminal was not at 
all so logical and systematic, that he did not even work according 
to plan, but simply followed straying impulses. 

Moreover, a man may have determined his causal connections 
correctly, yet have omitted many; things, or finally have made a 
voluntary stop at some point in his work, or may have carried the 
causal chain Tmnecessarily far. This possibility has been made 
^especially clear by J. S. Mill, who showed that the immediately 
preceding condition is never taken Ss cause. When we throw a stone 
into the water we call the cause of its sinking its gravity, and not 
the fact that it has been thrown into the water. So again, when a 
man falls down stairs and breaks his foot, in the story of the fall 
the law of gravity is not mentioned; it is taken for granted. When 
the matter is not so clear as in the preceding examples, such facts 
are oftei^the cause of important misunderstandings. In the first 
case, where the immediately preceding condition is not mentioned, 
it is the inaccuracy of the expression that is at fault, for we see that 
at least in scientific foitn, the efficient cause is always the immedi- 
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atdy pKceding condition. So the physician says, “ ihe cause of 
death was congestion of the brain in consequence of pressure re^ 
suiting from extravasation of the blood.” And he indicates ox4y 
in the second line that the latter event resulted from a blow on 
the head. In a similar manner the physicist says that the board 
was sprung as a consequence of the uneven tension of the fibers; 
he adds only later that this resulted from the warmth, which again 
is the consequence of the direct sunlight that fell on the board? 
Now the layman had in both cases omitted the proximate causes 
and would have said in case 1, “ The man died because he was 
beaten on the head,” and in case 2 “ The board was sprung because 
it lay in the sun.” We have, therefore, to agree to the surprising 
fact that the layman skips more intermediaries than the profes- 
sional, but only because either he is ignorant of or ignores the inter- 
vening conditions. Hence, he is also in greater danger of making 
a mistake through omission. 

Inasmuch as the question deals only with the scarcity of correct 
knowledge of proximate causes, we shall set aside the fact that 
lawyers themselves make such mistakes, which may be avoided only 
by careful self-training and cautious attention to one’s own thoughts. 
But we have at the same time to recognize how important the matter 
is when we receive Jong series of inferences from witnesses who pve 
expression only to the first and the last deduction. If we do not 
then examine and investigate the intermediary links and their 
justification, we deserve to hear extravagant things, apd what is 
worse, to make them, as we do, the foundation of further inference. 
And once this is done no man can discover where the misi^ake lies. 

If again an inference is omitted as self-evident (cf. the case of 
gravity, in falling down stairs) the source of error and the difficulty 
lies in the fact that, on the one hand, not everything is* as self-evident 
as it seems; on the other, that two people rarely understand the® 
same thing by “ self-evident,” fo that ‘what is self-evident to one 
is far from so to the other. This difference becomes especially clear 
when a lawyer examines professional people who can imagine 
offhand what is in no sense self-evident to persons in other walks 
of life. I might cite out of my own experience, that the physicist 
Boltzmann, one of the foremost of living mathematicians, was told 
once upon a time that his demonstrations were not sufficiently 
detailed to be intelligible to his class of non-professionals, so tlmt 
his hearers could not follow him. As a result, he carefully counted 
the simplest additions or interpolations on^the blackboard, b\Lt at 
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the same time Integrated them, etc., in his head, a thing which veiy 
few p^ple on earth can do. It was simply an off-hand matter for 
this genius to do that which ungenial mortals can not. 

This appears in a small way m every second criminal case. We 
have only to substitute the professionals who appear as witnesses. 
Suppose, e. g., that a hunter is giving testimony. He will omit to 
^tate a group of correlations; with regard to things which are involved 
in his trade, he will reach his conclusion with a single jump. Then 
we reach the fatal circle that the witness supposes that we can 
follow him and his deductions, and are able to call his attention to 
any significant error, while we, on the other hand, depend on his 
professional Ifiiowledge, and agr^ to his leaping inferences and 
allow his conclusions to pass as valid without knowing or being 
able to test them. 

•The notion of specialist ” or “ professional ” must be applied 
in such instances not only to especial proficients in some particular 
trade, but also to such people as have by accident merely, any 
form of specialized knowledge, e. g., knowledge of the place in which 
some case had occurred. People with such knowledge present many 
a thing as self-evident that can not be so to people who do not possess 
the knowledge. Hence, peasants who are asked about some road 
in their own well known country reply that it^is “ straight ahead 
and impossible to miss ” even when the road may turn ten times, 
right and left. 

Human estimates are reliable only when tested and reviewed at 
each instant; complicated deductions are so only when deduction 
after deduction has been tested, each in itself. Lawyers must, 
therefore, inevitably follow the rule of requiring explication of each 
step in an inference — such a requirement will at least narrow the 
^limits of error. 

The task would be much easiei^ if we were fortunate enough to 
be able to help ourselves wdth experiments. As Bernard ^ says, 
“ There is an absolute determinism in {he existential conditions 
of natural phenomena, as much in living as in non-living bodies. If 
the condition of any phenomenon is recognized and fulfilled the 
phenomenon must occur whenever the experimenter desires it.” 
But such determination can be made by lawyers in rare cases only, 
and to-day the criminalist who can test experimentally the generally 
asserted circumstance attested by witnesses, accused, or experts, 

1 C. Bernard: Introduction k TEtude de la Medicine Experimentale. Paris 
1871 . 
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is a rarissiina avis. In most cases we have to depend on our ex- 
perience^ which frequently leaves us in difficulties if we fail thor-- 
oughly to test it. Even the general law of causation, that every 
effect has its cause, is formulated, as Hume points out, only as a 
matter of habit. Hume’s important discovery that we do not 
observe causality in the external world, demonstrates only the 
difficulty of the interpretation of causality. The weakness of his 
doctrine lies in his assertion that the knowledge of causality may be 
obtained through habit because we perceive the connection of 
similars, and the understanding, through habit, deduces the ap- 
pearance of the one from that of the other. These assertions of 
the great thinker are certainly correct, but he did not know how 
to ground them. Hume teaches the following doctrine: 

The proposition that causes and effects are recognized, not by 
the understanding but because of experience, will be readily granted 
if we think of such things as we may recollect we were once alto- 
gether unacquainted with. Suppose we give a man who has no 
knowledge of physics two smooth marble plates. He will never 
discover that when laid one upon the other they are hard to sepa- 
rate. Here it is easily observed that such properties can be dis- 
covered only through experience. Nobody, again, has the desire’ 
to deceive himself into believing that the force of burning powdrir 
or the attraction of a magnet could have been discovered a priori. 
But this truth does not seem to have the same validity with regard 
to such processes as we observed almost since breath began. With 
regard to them, it is supposed that the understanding, by its own 
activity, without the help of experience can discover causal con- 
nections. It is supposed that ai?ybody who is suddenly sent into 
the world will be able at once to deduce that a billiard ball will 
pass its motion on to another by a push. 

But that this is impossible to derive a priori is shown through ^ 
the fact that elasticity is not ah externally recognizable quality, 
so that we may indeed say that perhaps no effect can be recognized 
unless it is experienced at least once. It can not be deduced a priori 
that contact with water makes one wet, or that an object responds 
to gravity when held in the hand, or that it is painful to kwp a 
finger in the fire. These facts have first to be experienced either by 
ourselves or some other person. Every cause, Hume argues there- 
fore, is different from its effect and hence can not be found in the 
latter, and every discovery or representation of it a priori must 
remain voluntary. All that the understanding can do is to simplify 
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the fundameatal causes of natural phenomena and to deduce the 
individual effects from a few general sources, and that, indeed, only 
with the aid of analogy, experience, and observation. 

But then, what is meant by trusting the inference of another 
person, and what in the other person’s narrative is free from in* 
ference? Such trust means, to be convinced tiiat the other has 
made the correct analogy, has made the right use of experience, 
and has observed events without prejudice. That is a great deal 
to presuppose, and whoever takes the trouble of examining however 
simple and short a statement of a witness with regard to analogy, 
experience, and observation, must finally perceive with fear how 
blindly the witness has been trusted. Whoever believes in knowl- 
edge a priori will have an easy job: “The man has perceived it 
with his mind and reproduced it therewith; no objection may be 
raised to tlje soundness of his understanding; ergo, everything 
may be relied upon just as he has testified to it.” But he who 
believes in the more uncomfortable, but at least more conscientious, 
skeptical doctrine, has, at the minimum, some fair reason for be- 
lieving himself able to trust the intelligence of a witness. Yet 
he neither is spared the task of testing the correctness of the wit- 
ness’s analogy, experience and observation. 

Apriorism and skepticism define the great difference in the attitude 
toward the witness. Both skeptic and apriorist have to test the 
desire of the witness to lie, but only the skeptic needs to test the 
witness’s Ability to tell the truth and his possession of sufficient 
understanding to reproduce correctly; to examine closely his in- 
numerable inferences from analogy, experience and observation. 
That only the skeptic can be riglft everybody knows who has at all 
noticed how. various people differ in regard to analogies, how very 
different the experiences of a single man are, both in their observa- 
tion and interpretation. ^ To distinguish these differences clearly 
is the main task of our investigation. 

There are two conditions to consider. One is the strict difference 
between what is causally related and its accidental concomitants, — 
a difference with regard to which experience is so often misleading, 
for two phenomena may occur together at the same time without 
being causally connected. When a man is ninety years old and has 
observed, every week in his life, that in his part of the country there 
is invariably ta rainfall every Tuesday, this observation is richly 
and often- tested, yet nobody will get the notion of causally con- 
necting Tuesday and ran — but only because such connection would 
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be regarded as generally foolish. If the thing, however, may be 
attributed to coincidence with a little more difficulty, then it becomes 
easier to suppose a causal connection; e. g., as when it rains on All- 
souls day, or at the new moon. If the accidental nature of the 
connection is still less obvious, the observation becomes a much- 
trusted and energetically defended meteorological law. This happens 
in all possible fields, and not only our witnesses but we ourselveso 
often find it very difficult to distinguish between causation and 
accident. The only useful rule to follow is to presuppose accident 
wherever it is not indubitably and from the first excluded, and care- 
fully to fficamine the problem for whatever causal connection it 
may possibly reveal. Whatevei; is united in any perception must 
be united according to a general rule, but a great deal more may be 
present without having any causal relation.*’ 

The second important condition was mentioned by Schopen- 
hauer: ^ “ As soon as we have assigned causal force to any great 
influence and thereby recognized that it is efficacious, then itiy| 
intensification in the face of any resistance according to the intensitw 
of the resistance will produce finally the appropriate effect. Who-^ 
ever cannot be bribed by ten dollars, but vacillates, will be bribed 
by twenty-five or fifty.” 

This simple exaniple may be generalized into a golden rule for 
lawyers and requires them to test the effect of any force on the 
accused at an earlier time in the latter’s life or in other cases, — 
i. e., the early life of the latter can never be studied with sufficient 
care. This study is of especial importance when the question is 
one of determining the culpability of the accused with regard to 
a certain crime. We have then to ask whether he had the motive 
in question, or whether the crime could have been pf interest to 
him. In this investigation the problem of the necessary intensity j 
of the influence in question need not, for the time, be considered; 
only its presence needs to be determined. That it may have dis- 
appeared without any demonstrable special reason is not supposable, 
for inclinations, qualities, and passions are rarely lost; they need 
not become obvious so long as opportunity and stimulus are absent, 
and they may be in some degree suppressed, but they manifest 
themselves as soon as — Schopenhauer’s twenty-five or fifty dol- 
lars appear. The problem is most difficult when it requires the 
conversion of certain related properties, e. g., when the problem is 
one of suspecting a person of murderous inclination, and all that 

1 Schopenhauer: Die beiden Grundprobleme der Ethik.^ 
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be shown ill his past life is the maltreatment of animals. Or 
again» when cruelty has to be shown and all that is established is 
great sensuality. Or when there is no doubt about cruelty and the 
problem is one of supposing intense avarice. These questions of 
conversion are not especially diflScult, but when it must be explained 
to what such qualities as very exquisite egoism, declared envy, 
•abnormal desire for honor, exaggerate conceit, and great idleness 
may lead to, the problem requires great caution and intensive study. 

Section 25. (c) Skepticism. 

Hume’s skepticism is directly connected with the subjict of the 
preceding chapter, but wants still a few words for itself. Though 
it is not the lawyer’s problem to take an attitude with regard to 
philosophical skepticism, his work becomes essentially easier through 
the study of Hume’s doctrines. 

According to these, all we know and infer, in so far as it is un- 
mathematical, results from experience, and our conviction of it 
and our reasoning about it, means by which we pass the bounds of 
sense-perception, depend on sensation, memory and inference from 
causation. Our knowledge of the relation of cause and effect results 
also from experience, and the doctrine, applied to the work of the 
criminalist, may be formulated as follows: '‘Whatever we take 
as true is not an intellectual deduction, but an empirical proposi- 
tion.” In other words, our presuppositions and inferential knowl- 
edge depend only upon those innumerable repetitions of events 
from T^^ich we postulate that the event recurred in the place in 
question. This sets us the problem of determining whether the 
similar cases with which we compare the present one really are 
similar and if they are known in sufficiently large numbers to exclude 
• everything else. 

Consider a simple example. Suppose somebody who had traveled 
all through Europe, but had never seen or heard of a negro, thought 
about the pigmentation of human beings: neither all his thinking 
nor the assistance of all possible scientific means can lead him to 
the conclusion that there are also black people — that fact he can 
only discover, not think out. If he depends only on experience, he 
must conclude from the millions of examples he has observed that 
all human beings are white. His mistake consists in the fact that 
the immense tumber of people he has seen belong to the inhab- 
itants of a single zone,^uid that he has faiUd to observe the mhabitants 
of other regions. 
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In our own cases we need no examples, for I know of no inference 
wliich was not made in the following fashion: ** The situation was 
so in a hundred cases, it must be so in this case.” We rarely ask 
whether we know enough examples, whether they were the correct 
ones, and whether they were exhaustive. It will be no mistake to as- 
sert that we lawyers do this more or less consciously on the supposition 
that we have an immense collection of suggestive apriori inferences^ 
which the human understancjftig has brought together for thousands 
of years, and hence believe them to be indubitably certain. If we 
recognize that all these presuppositions are compounds of experi- 
ence, andRthat every experience may finally show itsejf to be decep- 
tive and false; if we recognize how the actual progress of human 
knowledge consists in the addition of one hundred new experiences 
to a thousand old ones, and if we recognize that many of the new 
ones contradict the old ones: if we recognize the consequence that 
there is no reason for the mathematical deduction from the first 
to the hundred-and-first case, we shall make fewer mistakes and do 
less harm. In this regard, Hume ^ is very illuminative. 

According to Masaryk,^ the fundamental doctrine of Humi&n 
skepticism is as follows : ” If I have had one and the same experience 
ever so often, i. e., if I have seen the sun go up 100 times, I expect 
to see it go up the 101st time the next day, but I have no guarantee, 
no certainty, no evidence for this belief. Experience looks only to 
the past, not to the future. How can I then discover the 101st 
sunrise in the first 100 sunrises? Experience reveals in me the 
habit to expect similar effects from similar circumstanced, but the 
intellect has no share in this expectation.” 

All the sciences based on experience are uncertain and without 
logical foundation, even though their results, as a whole and in the 
mass, are predictable. Only mathematics offers certainty and evi- ^ 
dence. Therefore, according to fiume, sciences based on experi- 
ence are unsafe because the recognition of causal connection depends 
on the facts of experience and we can attain to certain knowledge 
of the facts of experience only on the ground of the evident relation 
of cause and effect. 

This view was first opposed by Reid, who tried to demonstrate 
that we have a clear notion of necessary connection. He grants 
that this notion is not directly attained either from external or 
internal experience, but asserts its clearness and certainty in spite 

1 Cf. Hume’s Treatise of Human Nature. « 

3 Masaryk: . David Hume’s Skepsis. . Vienna 1884. 
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of that fact. ^Oilr mind has the power to make its own coBc^>ts 
and one such concept is that of necessary connection. Kant goes 
farther and says that Hume failed to recognize the full consequences 
of his own analysis, for the notion of causality is not the only one 
which the understan din g uses to represent a priori the connection 

• of objects. And hence, Kant defines psychologically and logically 

% whole system of similar concepts. Critique of Pure Reason ” 

is intended historically and logically as the refutation of Hume*s 
skepticism. It aims to show that not only metaphysics and natural 
science have for their basis “ synthetic judgments a priori,” but that 

. mathematics ajso rests on the same foundation. * 

Be that as it may, our task is to discover the application of Hume’s 
skepticism to our own problems in some clear example. Let us 
suppose that there are a dozen instances of people who grew 
to be from 1^0 to 140 years old. These instances occur among 
countless millions of cases in which such an age was not reached. 
If this small proportion is recognized, it justifies the postulate 
that nobody on earth may attain to 150 years. But now it 
is known that the Englishman Thomas Parr got to be 152 years 
old, and his countryman Jenkins was shown, according to the 
indubitable proofs of the Royal Society, to be 157 years old at least 
iKaccording to his portrait in a copper etchipg he Vas 160 years old). 
ITet as this is the most that has been scientifically proved I am justi- 
fied in saying that nobody can grow to be 200 years old. Never- 
theless bedkuse there are people who have attained the age of 180 
to 190 years, nobody would care to assert that it is absolutely 
impossible to grow so old. The names and histories of these people 
are recorded and their existence removes the great reason against 
this possibility. 

# We have to deal, then, only with greater or lesser possibilities 
and agree with the Humian ide$^ that under similar conditions 
frequency of occurrence implies rep)etition in the next instance. 
Contrary evidence may be derived from several so-called phenomena 
of alternation. E. g., it is a well known fact that a number in the 
so-called Little Lottery, which has not been drawn for a long time, 
is sure finally to be drawn. If among 90 numbers the number 27 
has not turned up for a long time its app>earance becomes more 
probable* with every successive drawing. All the so-called mathe- 
matical combinations of players depend on this experience, which, 
generalized, might be held to read: the oftener any event occurs 
(as the failure of the number 27 to be drawn) the less is the proba- 
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bility of its recurrence (i. e.^ it becomes more probable that 27 
will be drawn) — and this seems the contrary of Hume’s prop- 
osition. 

It may at first be said that the example ought to be put in a 
different form, i. e., as follows : If I know that a bag contains marbles, 
the color of which I do not know, and if I draw them one by one and 
always find the marble I have drawn to be white, the probability^ 
that the bag contains only white ones grows with every new drawing 
that brings a white marble to light. If the bag contains 100 marbles 
and 99 have been drawn out, nobody would suppose that the last 
one would be red — for the repetition of any events increases the . 
probability of its occurrence. , 

This formulation proves nothing, in^much as a different example 
does not contradict the one it is intended to substitute. The ex- 
planation is rather as follows: In the first case there involved the ' 
norm of equal possibilities, and if we apply the Humian principle 
of increase of probability through repetition, we find it effective 
in explaining the example. We have known until now always that 
the numbers in the Little Lottery are drawn equally, and with 
approximate regularity, — i. e., none of the single numbers is drawn 
for a disproportionately long time. And as this fact is invariable, 
we may suppose that every individual number would appear with || 
comparative regularity. But this explanation is in accord with ^ 
Htime’s doctrine. 

The doctrine clarifies even astonishing statistical mir&cles. We 
know, e. g., that every year there come together in a certain region 
a large number of suicides, fractures of arms and legs, assaults, 
unaddressed letters, etc. When, now, we discover that the number 
of suicides in a certain semester is significantly less than the number 
in the same semester of another year, we will postulate that in the • 
next half-year a comparatively larger number of suicides will take 
place so that the number for the whole year will become approxi- 
mately equal. Suppose we say: “There were in the months of 
January, February, March, April, May and June an average of x 
cases. Because we have observed the average to happen six times, 
we conclude that it will not happen in the other months but that in- 
stead, x+y cases will occur in those months, since otherwise the 
average annual count will not be attained.” This would bd a mis- 
taken abstraction of the principle of equal distribution from the 
' general Humian law, for the Humian law applied to this case 
indicates: “ For a long series of years we £ave observed that in 
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this region occur annually so and so many suicides; we con- 
clude therefore that in this year also there will occur a similar 
number of suicides,” 

The principle of equal distribution presents itself therefore as a 
subordinate rule which must not be separated fniin the principal 
law. It is, indeed, valid for the simplest events. When I resolve to 
w walk in x street, which I know well, and when I hecall whether 
to-day is Sunday or a week day, what time it is and wliat tlie weather 
is like, I know quite accurately how the street will look with regard 
to the people that may be met there, although a large number of 
. these people have chosen the time accidentally and might as well 
have passed through another stnyt. If, for once, there were more 
people in the street, I should immediately ask myself what unusual 
event had taken place. 

One of my^cousins who had a good deal of free time to dispose of, 
spent it for several months, with the assistance of his comrade, in 
counting the number of horses that passed daily, in the course of 
two hours, by a cafe they frequented. The conscientious and con- 
tJDlled count indicated that every day there came one bay horse 
to every four. If then, on any given day, an incommensurably large 
number of brown, black, and tawny horses came in tlie course of 
the first hour, the counters were forced to infer that in the next 60 
minutes horses of a different color must come and that a greater 
number of bays must appear in order to restore the disturbed equi- 
librium. •Such an inference is not contradictory to the Humian 
proposition. At the end of a series of examinations the counters 
were compelled to say, ‘‘ Through so many days we have counted 
one bay to eveiy four horses; we must therefore suppose that a 
similar relationship will be maintained the next day.” 

• So, the lawyer, too, must suppose, although we lawyers have 
nothing to do with figures, that h§ knows nothing a priori, and must 
construct his inferences entirely from experience. And hence we 
‘ must agree that our premises for such inferences are uncertain, and 
often subject to revision, and often likely, in their application to 
new facts, to lead to serious mistakes, particularly if the number 
of experiences from which the next moment is deduced, are too 
few; or if an unknown, but very important condition is omitted. 

These facts must carefully be kept in mind with reference to the 
testimony of, experts. Without showing ourselves suspicious, or 
desirous of confusing the professional in his own wwk, we must 
consider that thci progress of knowledge consists in the collection 
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of iiistanoesy and anything that might have been normal in 100 
cases,’ need not in any sense be so when 1000 cases are in question. 
Yesterday the norm may have been subject to no exception; to-day 
exceptions are noted; and to-morrow the exception has become the 
rule. 

Hence, rules which have no exceptions grow progressively rarer, 
and wherever a single exception is discovered the rule can no longer ^ 
be held as normative. Thus, before New Holland was discovered, 
all swans were supposed to be white, all mammals incapable of 
laying eggs; now we know that there are black swans and that the 
duck-bill lays eggs. Who would have dared to asse^ before the 
discovery of the X-ray that light can penetrate wood, and who, 
especially, has dared to make generalizations with regard to the 
great inventions of our time which were not afterwards contra- 
dicted by the facts? It may be that the time is not too far away in 
which great, tenable and unexceptionable principles may be posited, 
but the present tendency is to beware of generalizations, even so 
far as to regard it a sign of scientific insight when the composition 
of generally valid propositions is made with great caution. In this 
regard the great physicians of our time are excellent examples. They 
hold: ‘‘whether the phenomenon A is caused by B we do not 
know, but nobody has ever yet seen a case of A in which the pre- 
cedence of B could not be demonstrated.” Our experts should take 
the same attitude in most cases. It might be more uncomfortable 
for us, but certainly will be safer; for if they do not take that atti- 
tude we are in duty bound to presuppose in our conclusions that 
they have taken it. Only in this wise, by protecting ourselves against 
apparently exceptionless general "rules, can our work be safely 
carried on. 

This becomes especially our duty where, believing ourselves to 
have discovered some generally valid rule, we are compelled to 
draw conclusions without the assistance of experts. How often 
have we depended upon our understanding and our “ correct ” a 
priori method of inference, where that was only experience, — and 
such poor experience! We lawyers have not yet brought our science 
so far as to be able to make use of the experience of our comrades 
with material they have reviewed and defined in writing. We have 
bothered a great deal about the exposition of some legal difficulty, 
the definition of some judicial concept, but we have reived little 
instruction or tradition concerning mankind anc^its passions. Hence, 
each one has to depend on his own experience, and that is supposed 
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to be considenible if it has a score of years to its back, and is some- 
what'* supplemwted by the experience, of others. In thia regard 
there are no indubitable rules; everybody must tell himself, “ I 
have perhaps never experienced this fact, but it may be that a 
thousand other people have seen it, and seen it in a thousand differ- 
ent ways. How then, and whence, my right to exclude ever;}" ex- 
^ption? ” 

We must never forget that everj’' rule is shattered whenevc^jr 
any single element of the situation is unknown, and that happens 
very easily and frequently. Suppose that I did not have full knowl- 
edge of the nature of water, and walked on terra firma to the edge 
. of some quiet, calm pool. When qow I presume : water has a body, 
it has a definite density, it has consistency, weight, etc., I will also 
presume that I may go on walking over its surface just as over the 
surface of th^ earth, — and that, simply because I am ignorant of 
its fluidity and its specific gravity. Liebman ^ summarizes the 
situation as follows. The causal nexus, the existential and objective 
relation between lightning and thunder, the firing of powder and the 
explosion, are altogether different from the logical nexus, i. e. the 
mere conceptual connection between antecedent and consequent 
in deduction. This constitutes the well known kernel of Humian 
skepticism. We must keep in mind clearly^ that we never can know 
with certainty whether we are in possession of all the determining 
factors of a phenomenon, and hence we must adhere to the only 
unexceptidhable rule: Be careful about making rules that admit of no 
exceptions. There is still another objection to discuss, i. e. the 
mathematical exception to Humian skepticism. It might be held 
that inasmuch as the science of Justice is closely related in many 
ways to mathematics, it may permit of propositions a priori. Leib- 
^ nitz already had said, “ The mathematicians count with numbers, 
the lawyers with ideas, — ^fundamentally both do the same thing.” 
If the relationship were really so close, general skepticism about 
phenomenal sciences could not be applied to the legal disciplines. 
But we nowadays deal not with concepts merely, and in spite of all 
obstruction, Leibnitz’s time has passed and the realities of our i)ro- 
fession, indeed its most important object, the human being itself, 
constitute an integrating part of our studies. And the question 
may be •still further raised whether mathematics is really so exempt 
from skepticism. The work of Gauss, Lobatschewski, Bolyai, 
Lambert, would make^the answer negative. 

* Liebman: Zur Aftalysis der Wirklichkeit. Strassbuig 1888. 
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Let us, for once, consider what significance mathematical postu- 
lates have. When Pythagoras discovered his proposition in such 
a way that he first drew a right-angled triangle and then built a 
square on each of the sides, and finally measured the area of each 
and compared them, he must at first have got the notion that that 
also might be merely accidental. If he had made the construction' 
10 or 100 times with various triangles and these had resulted always^ 
identically, only then might he have been justified in saying that 
he had apparently discovered a theorem. But then his process was 
just as thoroughly experiential as that of a scientist who says that 
a bird has never yet been observed to give birth to living young, 
and that hence all birds lay eggs. 

But Pythagoras did not proce^ in this experiential manner in 
the discovery of his theorem. He constructed and he counted, and 
when he did that he acted on postulate;^ r “ If this is ^ right-angled 
triangle and if that be a square, so,” — and this is just what is done 
in eveiy science. The general propositions are, “ If the relations 
remain the same as formerly the moon must rise to-morrow at such 
and such a time.” “ If this step in a deduction is not false, if it* is 
well grounded at this point, if it really refers to x, it follows. ...” 

In his procedures the criminalist does exactly the same thing. 
What he must be skeptical about is the postulates from which he 
starts. 

Section 26. (d) The Empirical Method in the Study of Cases. 

Properly to bound our discussion of Humian skepticism^ a few 
words have to be said concerning the empirical method of the sciences. 
We will call those lai^s purely empirical which, in the study of nature, 
yield regularities that are deihonstrated by observation and ex- 
periment, but upon which little or no reliance is placed with regard • 
to cases which differ considerably from the observed. The latter 
is done because no reason is seen for tHe existence of such laws. 
The empirical rule is, therefore, no final law, but is capable of ex- 
plaining, especially when true, e. g., the succession of a certain 
condition of weather from certain meteorological signs, the improve- 
ment of species through crossing, the fact that some alloys are 
harder than their components, and so on. Or, to choose examples 
from our own field, jurisprudence may assert as empirical law that 
a murderer is a criminal who has gone unpunished ^r his earlier 
crimes; that all gamblers show such significant resemblances; 
that the criminal who has soiled his hands with^blopd in some violent 
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crime was aojt^med to wipe them on the underside of a table; 
that the dyert person generally perpetrates some gross stupidity 
after committing a serious crime, and so renders discovery simpler; 
that lust and cruelty have a certain relation; that superstition plays 
a great role in crime, etc. 

It is of exceeding importance to establish such purely empiric 
^aws in our science, which has done little with such matters because, 
owing to scanty research into most of them, we need these laws. 
We know approximately that this and that have come to light so 
and so often, but we have not reduced to order and studied syste- 
matically the cases before us, and we dare not call this knowledge 
natural law because we have subjected it to no inductive procedure. 
** The reference of any fact discovered by experience to general 
laws or rules we call induction. It embraces both observation and 
deduction.” Again, it may be defined as “ the generalization or 
universalization of our experiences; and inference that a phenomenon 
occurring x times will invariably occur when the essential circum- 
stances remain identical. The earliest investigators started with 
the simplest inductions, — that fire bums, that water flows down- 
ward, — so that new, simple tmths were continually discovered. 
This is the type of scientific induction and it requires further, tlie 
addition of certainty and accuracy.” ^ 

The foregoing might have been written*expressly for us lawyers, 
but we have to bear in mind that w^e have not proceeded in our 
own genesalizations beyond “ fire burns, water flows downward.” 
And such propositions we have only derived from other disciplines. 
Those Serived from our own are very few indeed, and to get more 
we have very far to go. Moreover, the laws of experience are in 
no way so certain as they are suppbsed to be, even when mathe- 
^ matically conceived. The empirical law is established that the sum 
of the three angles of a triangle is equal to two right angles. And yet 
nobody, ever since the science of*surveying has been invented, has 
succeeded in discovering 180 degrees in any triangle. Now then, 
when even such things, supposed ever since our youth to be valid, 
are not at all true, or true theoretically Only, how much more careful 
must we be in making inferences from much less certain rules, even 
though we have succeeded in using them before in many analogous 
cases? «The activity of a criminalist is of far too short duration to 
permit him to experience any more than a very small portion of the 
possibilities of life, and suggestions from foreign sources are very 

^ Ottingen: Die ^orafttatistik. Erlangen 1882. 
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^rare. . The situation is different in other disciplines. Our experi- 
ence/* says James Sully/ enables us to express a number of addi- 
tional convictions. We can predict political changes and scientific 
developments^ and can conceive of the geographical conditions at 
the north pole.” Other disciplines are justified to assert such addi- 
tional propositions, but is ours? A man may have dealt for years 
with, thieves and swindlers, but is he justified in deducing from the^ 
inductions made in his experience, the situation of the first murderer 
he deals with? Is he right in translating things learned by dealing 
with educated people to cases where only peasants appear? In all 
these cases what is needed in making deductions is great caution 
and continual reminder to be very careful, for our work here 
still lacks the proper material. In addition we have to bear in 
mind that induction is intimately related to analogy. According 

* to Lipps ^ the ground of one is the ground of the other; they both 
rest on the same foundation. . If I am still in doubt whether the 
fact on which a moment ago I depended as the sufficient condition 
for a judgment may still be so regarded, the induction is uncertain. 
It is unjustified when I take for sufficiently valid something that*as 
a matter of fact ought not to be so taken.” If we bear in mind 
how much we are warned against the use of analogy, how it is ex- 
pressly excluded in the application of certain criminal laws, and how 
dangerous the use of every analogy is, we must be convinced that 
the use for our cases of both induction and analogy, is always 
menace. We have at the same time to bear in mind how much use 
we actually make of both; even our general rules — e. g., concerning 
false testimony, — bias, revertibility, special inclinations, etc. — 
and our doctrines concerning thp composition and indirection of 
testimony, even our rules concerning the value of witnesses and 
confessions, all these depend upon induction and analogy. We pass 
by their use in every trial from case to case. A means so frequently 
and universally used must, howfever, be* altogether reliable, or be 
handled with the greatest care. As it is not the first it must be 
handled in the second way. 

We have yet to indicate the various ways in which induction 
may be used. Pick has already called attention to the astounding 
question concluding Mill’s system of logic: Why,, in many cases, 
is a single example sufficient to complete induction, while ip other 

1 James Sully: ** Die Illusionen in Vol. 62 of the Internatibn. Wissenschft. 
Bibliothek. Leipzig 1884. 

2 Th. Lipps: Grundtatsachen des Seelenlebens. B^nn 1883. 
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cases myiiads>1|F unanimous instances admitting 6f no single known 
or suspected oM^ption, make only a small step toward the estab- 
lishment of a generally valid judgment? 

This question is of enormous significance in criminal cases because 
it is not easy to determine in any particular trial whether we have 
to deal with a situation of the first sort where a single example is 
evidential, or a situation of the second sort where a great many 
examples fail to be evidential. On this difficulty great mistakes 
depend, particularly mistakes of substitution of the first for the 
second. We are satisfied in such cases with a few examples and 
suppose ourselves to have proved the case although nothing what- 
ever has been established. 

We must see first of all if it i» of any use to refer the difficulty 
of the matter to the form in which the question is put, and to say: 
The difficulty results from the question itself. If it be asked, Are 
any of the thousand marbles in the bag white marbles? ” the 
question is determined by the first handful, if the latter brings to 
light a single white marble. If, however, the problem is phrased 
so^ Does the bag contain white marbles only f then, although 999 
marbles might already have been drawn from the receptacle, it 
can not be determined that the last marble of the 1000 is white. In 
the same way, if people assert that the form of the question deter- 
mines the answer, it does not follow that*the form of the question 
is itself determined or distinguished inasmuch as the object belongs 
to the first or the second of the above named categories. 

A safe method of distinction consists in calling the first form of 
the question positive and the second negative. The positive refers 
to a single unit; the negative to a boundless unit. If then I ask: 
Are there q^ny white marbles whatever in the bag? the answer is 
rendered affirmative by the discovery of a single white marble. 

• But if the question is phrased: Are there only white marbles in the 
bag? merely its form is positive blit its intent is negative. To con- 
foriln the manner of the question to its intent, it would be necessary 
to ask: Are there no other colors than white among the marbles 
in the bag? And inasmuch as the negative under given circumstances 
is in many ways boundless, the question admits of no answer until 
the last marble has been brought to light. If the total number of 
marbles is unlimited the question can receive no complete inductive 
answer in mathematical form; it can be solved only approximately. 
So again, if ofie asks: Are there any purely blue birds? the answer 
is affirmative as soon^ a single completely blue bird is brought to 
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light. But if the question is: Do not also striped birds exist? no 
answer is possible until the very last bird on earth is exliibited. 
In that way only could the possibility be excluded that not one of 
the terrestrial fowls is striped. As a matter of fact we are satisfied 
with a much less complete induction. So we say: Almost the whole 
earth has been covered by naturalists and not one of them reports 
having observed a striped bird; hence there would be none such^ 
even in the unexplored parts of the earth. This is an inductive 
inference and its justification is quite another question. 

The above mentioned distinction may be made still clearer if 
instead of looking back to the form of the question, we study only 
the *answcr. We have then to say that positive statements are 
justified by the existence of a single instance, negative assertions 
only by the complete enumeration of all possible instances and 
never at all if the instances be boundless. That the negative proof 
always requires a series of demonstrations is well knfiwn; the one 
thing which may be firmly believed is the fact that the problem, 
whether a single exam})le is sufficient, or a million are insuflScient, 
is only a form of the problem of affirmative and negative assertions. 

So then, if I ask: Has A ever stolen anything? it is enough to 
record one judgment against him, or to bring one witness on the 
matter in order to establish that A committed theft at least onee 
in his life. If, however, •it is to be proved that the man has never 
committed a theft, his whole life must be reviewed point by point, 
and it must be shown that at no instant of it did he comnyt larceny. 
In such cases we are content with much less. We say first of all: 
We will not inquire whether the man has never stolen. We will 
see merelj" whether he was never punished for theft. But here, 
too, we must beware and commit ourselves to inquiring of 
all the authorities in the world, but only of a single authority, who, 
we assume, ought to know whether A was punished or not. • If 
we go still further, we say that^inasmuch as we have not heard 
from any authorities that the man was ever punished for stealing, 
we suppose that the man was never punished on that ground; 
and inasmuch as we have not examined anybody who had seen A 
steal, we preferably suppose that he has never stolen. This is 
what we call satisfactory evidence, and with the poor means at 
our disposal it must suffice. ^ 

In most cases we have to deal with mixed evidence, and frequently 
it has become habitual to change the problem to be sofved according 
to our convenience, or at least to set aside some one thing. Sup- 
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pose that the issue deals with a discovered, well-retained foot- 
print of a man. We then suspect somebody and compare the sole 
of his shoe with the impression. They fit in len^^tli and width, 
in the number of nails and in all the other possible indices, and we 
therefore assert: It is the footprint of the suspect, for ** whose 
footprint? ” is the problem we are troubling ourselves to solve. 
• In truth we have only shown that the particular relations, in the 
matter of length, l)readth, number of nails, etc., agree, and hence 
we regard the positive part of the evidence as sufficient and neglect 
the whole troublesome negative part, which might establish the 
fact that at the time and in the n'gion in question, nobody was or 
could be whose foot could accurately fit that particular footprint. 
Therefore we have not proved but liave only calculated the proba- 
bility that at the time there might possibly not have been another 
person with a shoe of similar length, breadth and number of nails. 
The probability bt'comcs naturally less as fewer details come to 
hand. The difficulty lies in finding where such probability, which 
stands for at least an assumption, must no longer be considered. 
Suppose, now, that neither shoe-nails nor patches, nor other clear 
clews can be proved and only length and width agree. If the agree- 
ment of the clews were really a substantiation of the proof by evi- 
dence, it would have to suffice as positive evidence; but as has 
been explained, the thing proved is not the point at issue, but another 
point. 

The negative portion of the evidence will naturally be developed 
with le^ accuracy. The proof is limited to the assertion that such 
shoes as were indicated in the evidence were very rarely or never 
worn in that region, also that no*native could have been present, 
that the form of the nails allowed inference of somebody from foreign 
^ regions, one of which might be the home of the suspect, etc. Such 
an examination shows that what wg call evidence is only probability 
or possibility. 

Another form which seems to contradict the assertion that nega- 
tive propositions are infinite is positive evidence in the sha])e of 
negation. If we give an expert a stain to examine and ask him 
whether it is a blood stain, and he tells us: “ It is not a blood stain,” 
then J^is single scientifically established assertion proves that we 
do not have to deal with blood, and hence “ negative ” proof seems 
brought in a sipgle instance. But as a matter of fact we deal here 
with an actually positive proof, for the expert has given us the 
deduced propositiqp, iftt the essential assertion. He has found the 
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stain to be a rust stain or a tobacco stain, and hence he may assert 
and deduce that it is not blood. Even were he a skeptic, he would 
say, “ We have not yet seen the blood of a mammal in which the 
characteristic signs for recognition were not present, and we have 
never yet recognized a body without the blood pertaining to it, 
and hence we may say, we are not dealing with blood because all 
of us found the characteristics of the stain to be what we have « 
been until now accustomed to call the characteristics of rust stain.’* 
We have still to touch upon the difference between logical con- 
nection and experience. If I say, ** This mineral tastes salty, there- 
fore it is soluble in water,” the inference depends upon logical- 
relationships, for my intent is: “ If I perceive a salty taste, it has 
to be brought to the nerves of taste, which can be done only by the 
combination of the mineral with the saliva, hence by its solution 
in the saliva. But if it is soluble in saliva it must also be soluble 
-in water.” If I say on the other hand, “ This mineral tastes salty, 
has a hardness of 2, a specific gravity of £.2, and consequently it 
crystaWlzea hexagonally,” — this slaiement depends on experience, 
for what I really say is: “ 1 know first oi all, that a mineral whidi 1 
has the qualities mentioned must be rock salt; for at the least, we ' 
know of no min eral which has these qualities and is not rock salt, 
and which in the second place crystallizes hexagonally as rock salt 
dees, — a way which, at least, we find rock salt never to have missed.” 
If we examine the matter still more closely we become convinced 
that in the first case only the formal and logical side, in the second 
the experiential aspect predominates. The premises of both cases 
are purely matters of experience and the formal question of inference 
is a matter of logic. Only, — at one time the first question, at 
another the second comes more obviously into the foreground. 
Although this matter appears self-evident it is not indifferent. It 
is well known that whenever we^ are powerfully influenced by one 
thing, things of little intensity are either not experienced at all or 
only to a very small degree, and are therefore neglected. This is 
a fact which may indeed be shown mathematically, for infinity 
plus one equals i^nity. When, therefore, we undergo great pain 
or great joy, any accompanying insignificant pain or any pleasure 
will be barely felt, just as the horses who drag a very heavy ^^on 
will not notice whether the driver walking beside them addshis 
coat to the load (cf. Weber’s law). Hence, when Tfe criminalists 
study a difiSicult case with regard to the question of proof, there are 
two things to do in order to test the premises ^or qorrectness accord- 
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ing to the stai»lards of our other experiences, and to draw logically 
correct inferences from these premises. K it happens that there are 
especial difficulties in. one direction while by some chance those in 
the other are easily removed, it becomes surprising how often the 
latter are entirely ignored. And hence, the adjustment of inferences 
is naturally false even when the great difficulties of the first type 
%.re removed correctly. Therefore, if the establishment of a fact 
costs a good deal of pains and means the expenditure of much time, 
the business of logical connection appears so comparatively easy 
that it is made swiftly and — wrongly. 

Mistakes become, at least according to my experience, still more 
frequent when the difficulty is logical and not empirical. As a 
matter of honesty, let me say that we criminalists are not trained 
logicians, however necessary it is that we shall be such, and most 
Kof us are satisfied with the barren remainder of what we learned 
^long ago in the Gymnasium and have since forgotten. The diffi- 
culties which occur in the more important logical tasks are intelligible 
when compared with the lesser difficulties; and when one of these 
Cger problems is by good fortune rightly solved, the effort and the 
work required by the solution make it easy to forget asking whether 
the premises are correct; they are assumed as self-evident. Hence, 
in the review of the basis for judgment, it^is often discovered that 
the logical task has been performed with care, with the expenditure 
of much time, etc., only to be based upon some apparently unes- 
sential presupposition which contradicts all exixjrience and isthence 
materially incorrect. Consequence, — the inference is wrong since 
the premise was wrong, and the whole work has gone for nothing. 
Such occurrences convince one that^no judge would have been 
guilty of them if the few difficulties concerning the fact in question 
^were not, because treated in the light of the effort required by the 
logical work, quite neglected. No^ does this occur unconsciously, 
or as a consequence of a sort of lapse of memory concerning the 
meaning or the importance of an empirical problem, it also happens 
at least half consciously by way of a characteristic psychic process 
which everybody may identify in his own experience: i. e., the idea 
occurs, in some degree subconsciously, that the overgreatness of 
the \|prk done in one direction ought to be corrected by the in- 
adequacy of the work done in the other direction. And this happens 
in lawyer’s wyk often, and being frequently justifiable, becomes 
habitual. If I, for example, have examined ten unanimous wit- 
nesses concerning t];ie sfkne event and have completely demonstrated 
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the status of the case, I ought, in exaxnining the last two witnesses, 
who are perhaps no longer needed but have been summoned and ap- 
pear, certainly to proceed in a rapid manner. This justifiable neglect 
is then half unconsciously transferred to other procedures where 
there is possible no equalization of the hypertrophy of work in one 
direction with the dwarfing of it in another, and where the mistake , 
causes the result to be wrong. However I may have been bothered 
by the multiplication of ten groups of factors and whatever accuraqr 
I may have applied to a task can not permit me to relax my atten- 
tion in the addition of the individual results. If I do I am likely to 
commit an error and the error renders all the previous labor worth- 
less. 

Indeed, it may be asserted that^ all logic is futile where the premises 
or a single premise may be wrong. I expect, in truth, that the pro- 
cedures here described will be doubted to be even^ possible, but . 
doubters are recommended to examine a few cases for the presence 
of this sort of thing. 

Section 27 . (e) Analogy. ^ 

Analogy is the least negligible of all methods of induction because 
it rests at bottom on the postulate that one thing which has a number 
of qualities in common with another will agree with that other in 
one or more additional qualities. In cases of analogy, identity is 
never asserted; indeed, it is excluded, while a certain parallelism 
and agreement in specific points are assumed, i. e., introduced tacitly 
as a mutatis mutandis. Consider Lipps’s examples. He calls 
analogy the transfer of judgment or the transition from similar to 
similar, and he adds that the value of such a process is very variable. 
If I have perceived x times that flowers of a certain color have per- 
fume, I am inclined to expect perfume from flowers of the same,, 
color in x+I cases. If I have observed x times that clouds of a 
certain structure are followed by rain I shall expect rain in the 
x+lst case. The first analogy is worthless because there is no 
relation between color and perfume; the second is of great value 
because such a relation does exist between rain and clouds. 

Simply stated, the difference between these two examples does 
not consist in the existence of a relationship in the one case and 
the absence of a relationship in the other; it consists im the fact 
that in the case of the flowers the relationship occurjs now and then 
^but is not permanently knowable. It is possible that there is a 
natural law controlling the relation betweeif colpr and odor, and if 
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that law were krown there would be no question of accident or of 
analogy, but of kw. Our ignorance of such a law, in spite of the 
multiplicity of instances, lies in the fact that we are concerned only 
with the converse relationships and not with the common cause of 
perfume and color. Suppose I see on the street a large number of 
people with winter over-coats, and a large number of people with 
•skates in their hands, I would hardly ask whether the coats are 
conditioned or brought out by the skates or the skates by the coats. 
If I do not conclude that the cold weather is the condition both of 
the need of over-coats and the utility of skates I will suppose that 
there is some unintelligible reflexive relation between over-coats 
and skates. If I observe that on a certain day every week there 
t regularly appear many well-dresseli people and no workingmen on 
1^- the street, if I am ignorant of the fact that Sunday is the cause 
of the appearance of the one and the disappearance of the other, I 
shall try in vain to find out how it happens that the working people 
are crowded out by the well-dressed ones or conversely. 

The danger of analogy lies in the fact that we prefer naturally 
to 'depend on something already known, and that the preference is 
the greater in proportion to our feeling of the strangeness and 
ominousness of the particular intellectual or natural regions in 
which we find ourselves. I have already once demonstrated ^ how 
disquieting it is to notice, during the examination of the jury, that 
the jurymen who ask questions try to find some relation to their 
own trades»even though this requires great effort, and seek to bring 
the case^they are asking about under the light of their particular 
profession. So, however irrelevant the statement of a witness may 
be, the merchant juryman will use it to explain Saldo-Conti, the 
carpenter juryman to explain carpentry, the agriculturist to notice 
^the farming of cattle, and then having set the problem in his own 
field construct the most daring analjDgies, for use in determining the 
guilt of the accused. And we lawyers are no better. The more 
difficult and newer a case is the more are we inclined to seek analo- 
gies. We want supports, for we do not find firm natural laws, and 
in our fear we reach out after analogies, not of course in law, because 
that is not permitted, but certainly in matters of fact. Witness X 
has. given difficult testimony in a certain case. We seek an analogy 
in witness Y of an older case, and we observe the present issue 
thus analogica^y, without the least justification. We have never 
yet seen drops of blood on colored carpets, yet we believe in applying 

^Manual for ExazalninS Justices. 
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our experience of blood stains on clothes and boots analogically. 
We have before us a perfectly novel deed rising from pervert^ 
sexual impulse — and we presuppose that the accused is to be 
treated altogether analogously to another in a different case, 
although indeed the whole event was different. 

Moreover the procedure, where the analogy is justified, is com- 
plex. ** With insight,’’ says Trendelenburg, “ did the ancients regardi > 
analogy as important. The power of analogy lies in the construction 
and induction of a general term which binds the subconcept with 
regard to which a conclusion is desired, together with the individual 
object which is compared with the first, and which is to appear as 
a mediating concept but can not. This new general term is not, 
however, the highest concept aniong the three termini of the con- 
clusion; it is the middle one and is nothing else than the terminus > 
medius of the first figure.” This clear statement shows not only 
how circumstantial every conclusion from analogy isl but also how 
little it achieves. There is hardly any doubt of the well-known 
fact that science has much to thank analogy for, since analogy is 
the simplest and easiest means for progress in thought. If anything 
is established in any one direction but progress is desired in another, 
then the attempt is made to adapt what is known to the proximate 
unknown and to draw the possible inference by analogy. Thousands 
upon thousands of analogies have been attempted and have failed, — 
but no matter; one successful one became a hypothesis and finally 
an important natural law. In our work, however, the oase is alto- 
gether different, for we are not concerned with the construction of 
hypotheses, we are concerned with the discovering of truth, or with 
the recognition that it cannot be, discovered. 

The only place where our [Problems permit of the use of analogy 
is in the making of so-called constructions, i. e., when we aim to 
clarify or to begin the explanation of a case which is at present 
unintelligible, by making some assumption. The construction then 
proceeds in analogy to some already well known earlier case. We 
say: Suppose the case to have been so and so,” and then we begin 
to test the assumption by applying it to the material before us, 
eliminating and constructing progressively until we get a consistent 
result. There is no doubt that success is fre(iuently attained in this 
way and that it is often the only way in which a work may be begun. 
At the same time, it must be recognized how dangerous this is, . 
for in the eagerness of the work it is easy to forget that so far, one 
is working only according to analogy by means of an assumption 
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still to be pxoved. This assumption is in such cases suddenly 
considered as something already proved and is counted as 
such with the consequence that the result must be false. If you add 
the variability in value of analogy, a variability not often immedi- 
ately recognized, the case becomes still worse. We have never 
been on the moon, have therefore apparently no right to judge the 
conditions there — and still we know — only by way of analogy — 
that if weijumped into the air there we should fall back to the 
ground. But still further: we conclude again, by analogy, that 
there are intelligent beings on Mars; if, however, we were to say 
how these people might look, whether like us or like cubes or like 
threads, whether they are as large as bees or ten elephants, we 
should have to give up because we have not the slightest basis for 
analogy. 

In the last analysis, analogy depends upon the recurrence of 
similar conditions. Therefore we tacitly assume when we judge 
by analogy that the similarity of conditions contains an equivalence 
of ultimately valid circumstance. The certainty of analogy is as 
great as the certainty of this postulate, and its right as great as the 
right of this postulate. 

If, then, the postulate is little certain, we have gained nothing 
and reach out into the dark; if its certainty is great we no longer 
have an analogy, we have a natural law: Hence, Whately uses the 
term analogy as an expression for the similarity of relation, and in 
this regard the use of analogy for our real work has no special signifi- 
cance^. Concerning so-called false analogies and their importance 
cf . J. Schiel’s Die Methode der induktiven Forschung (Braunschweig 
1868 ). 

Section sS. (f) Probability. 

, Inasmuch as the work of the criminal judge depends upon the 
proof of evidence, it i» conceivable that the thing for him most 
important is that which has evidential character or force. ^ A suffi- 
cient definition of evidence or proof does not exist because no bounds 
have been set to the meaning of Proved.” All disciplines furnish 
examples of the fact that things for a long time had probable validity, 
later indubitable vididity; that again some things were considered 
proved and were later shown to be incorrect, and that many things at 
one time wobbly are in various places, and even among particular 
persons, supposed to be at the limits of probability and proof. £s- 

^ B. Petronievi^: 13^ Satz vom Grunde. Leipzig 1898. 
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remarkable is the fact that the concept of the proved is very 
various in various sciences, and it would be absorbing to establish 
the difference between what is called proved and what only probable 
in a number of given examples by the mathematician, the physicist, 
the chemist, the physician, the naturalist, the philologist, the histo- 
rian, the philosopher, the lawyer, the theologian, etc. But this is no 
task for us and nobody is called upon to determine who knows what 
“ Proved ” means. It is enough to observe that the d^erences are 
great and to understand why we criminalists have such various 
answers to the question; Is this proved or only probable? The 
varieties may be easily divided into groups according to the mathe- 
matical, philosophic, historical or naturalistic inclinations of the 
answerer. Indeed, if the individual is known, what he means by 
** proved ” can be determined beforehand. Only those minds that 
have no especial information remain confused in this regard, both 
to others and to themselves. 

Sharply to define the notion of “ proved ” would require at least 
to establish its relation to usage and to say: What we desire leads 
us to an assumption^ what is possible gives us probability^ what 
appears certain, we call proved. In this regard the second is always, 
in some degree, the standard for the first (desires, e. g., cause us to 
act; one becomes predominant and is fixed as an assumption which 
later on becomes clothed 'with a certain amount of reliability by 
means of this fixation). 

The first two fixations, the assumption and the probability, have 
in contrast to their position among other sciences only a heuristic 
interest to us criminalists. Even assumptions, when they become 
hypotheses, have in various disciplines a various value, and the 
greatest lucidity and the best wbrk occur mainly in the quarrel about 
an acutely constructed hypothesis. 

Probability has a similar position in the sciences. The scholar 
who has discovered a new thought, a now order, explanation or 
solution, etc., will find it indifferent whether he has made it only 
highly probable or certain. He is concerned only with the idea, and 
a scholar who is dealing with the idea for its own sake will perhaps 
prefer to bring it to a great probability rather than to indubitable 
certainty, for where conclusive proof is presented there is no longer 
much interest in further research, while probability permi^ and 
requires further study. But our aim is certainty and proof only, 
and even a high degree of probability is no better than untruth and 
can not count. In passing judgment and for the^urpose of judgment 
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a hi^ d^reefol probaUlity can have only oonoborative weight, 
and then it b probability only when taken in itself, and proof 
when taken with regard to the thing it corroborates. If, for example, 
it is most probable that X was recognized at the place of a crime, 
and if at the same time his evidence of alibi has failed, his footmarks 
are corroborative; so are the stolen goods which have been seen 
^ his possession, and something he had lost at the place of the crime 
which is recognized as his property, etc. In short, when all these 
indices are in themselves established only as highly probable, they 
give under certain circumstances, when taken together, complete 
certainty, because the coincidence of so many high probabilities must 
be declared impossible if X were not the criminal. 

In all other cases, as we have already pointed out, assumption 
^pmd probability have only a heuristic value for us lawyers. With 
^%the assumption, we must of course count; many cases can not be 
begun withoift the assistance of assumption. Every only half- 

f fused case, the process of which is unknown, requires first of 
and as early as possible the application of some assumption to 

t material. As soon as the account is inconsistent the assumption 
st be abandoned and a fresh one and yet again a fresh one assumed, 
l]£til finally one holds its own and may be established as probable. 
It then remains the center of operation, until it becomes of itself a 
proof or, as we have explained, until so many high probabilities in 
various directions have been gathered, that, taken in their order, they 
serve evidqptially. A very high degree of probability is sufficient 
in making complaints; but sentencing requires ** certainty,” and in 
most cases the struggle between the prosecution and the defense, 

I; and the doubt of the judge, turns upon the question of probability 
as against proof.^ ** 

That probability is in this way and in a number of relations, of 
'great value to the criminalist can not appear doubtful. Mitter- 
maier defines its significance briefly : ** Probability naturally can 
never lead to sentence. It is, however, important as a guide for the 
conduct of the examiner, as authorizing him to take certain measures; 
it shows how to attach certain legal processes in various directions.” 

Suppose that we review the history of the development of the 
theory of probability. The first to have attempted a sharp dis- 
tinction between demonstrable and probable knowledge was Locke. 
Leibnitz was the first to recognize the importance of the theoiy 

* Of course we mean by “ proof ” as by certainty ” only the highest possible 
degree of probability. • / -6 p 
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of. probability for inducstive logic. He was succeeded by tbe mathe- 
matician Bernoulli and the revolutionist Condorcet. The theory in 
its modem form was studied by Laplace, Quetelet, Hers<hel, von 
Kirchmann, J. von KHes, Venn, Cournot, Fick, von Bortkiewicz, etc. 
The concept that is called probability varies with different authorities. 
Locke ^ divides all fundamentals into demonstrative and . probable. 
According to this classification it is probable that all men are uiott . 
tal,” and that the sun will rise to-morrow.*’ But to be consistent 
with ordinary speech the fundamentals must be classified as evidence, 
certainties, and probabilities. By certainties I understwd such 
fundamentals as are supported by experience and leave .*no room 
for doubt or consideration — everything else, especially as it per- 
mits of further proof, is more or* less probable. 

Laplace ® spoke more definitely — “ Probability depends in part 
on our ignorance, in part on our knowledge . . . 

“ The theory of probability consists in the reduction of doubts 
of the same class of a definite number of equally possible cases in 
such a way that we are equally undetermined with regard to their 
existence, and it further consists in the determination of the number 
of those cases which are favorable to the result the probability of 
which is sought. The relation of this number to the number of all 
possible cases is the measure of the probability. It is therefore a 
fraction the numerator* of which is derived from the number of 
cases favorable to the result and the denominator from the number 
of all possible cases.” Laplace, therefore, with J. S. MUl, takes 
probability to be a low degree of certainty, while Venn ® givei^ it an 
objective support like truth. The last view has a great deal of 
plausibility inasmuch as there is considerable doubt whether an 
appearance is to be taken aS certain or as only probable. If this 
question is explained, the assertor of certainty has assumed some 
objective foundation which is indubitable at least subjectively.* 
Fick represents the establishment of probability as a fraction as 
follows : ” The probability of an incompletely expressed hypothetical 
judgment is a real fraction proved as a part of the whole universe 
of conditions upon which the realization of the required result 
necessarily depends. 

“ According to this it is hardly proper to speak of the probability 
of any result. Every individual event is either absolutely necessary 

1 Locke: Essay on the Human Understanding. 

^ Laplace: Essay Philosophique sur les Probabilitds. Paris 1840. 

3 Venn: The Logic of Chance. *' 
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or imp 08 sibl^< ^ The probability is a quality whi<^ can pertain only 
to a hypothetical judgment.” ' 

That it is improper to speak of the probability of a result admits 
of no doubt, nor will anybody assert that the circumstance of to- 
morrow’s rain is in itself probable or improbable — the form of 
expression is only a matter of usage. It is, however, necessaiy to 
distinguish between conditioned and unconditioned probability. 
If I to-day consider the conditions which are attached to the ensuing 
change of weather, if I study the temperature, the barometer, the 
cloud formation, the amount of sunlight, etc., as conditions which 
are related to to-morrow’s weather as its forerunners, then I must 
say that to-morrow’s rain is probable to such or such a degree. And 
the correctness of my statement depends upon whether I know 
the conditions under which rain mtiai appear, more or less accurately 
and completely, and whether I relate those conditions properly. 
With regardT to unconditioned probabilities which have nothing to 
do with the conditions of to-day’s weather as affecting to-morrow’s, 
but are simply observations statistically made concerning the 
number of rainy days, the case is quite different. The distinction 
between these two cases is of importance to the criminalist because 
the substitution of one for the other, or the confusion of one with the 
other, will cause him to confuse and falsely to interpret the proba- 
bility before him. Suppose, e. g., that a* murder has happened in 
Vienna, and suppose that I declare immediately after the crime and 
in full knowledge of the facts, that according to the facts, i. e., ac- 
cording to the conditions which lead to the discovery of the criminal, 
there is such and such a degree of probability for this discovery. 
Such a declaration means that I have calculated a conditioned prob- 
ability. Suppose that on the other hand, I declare that of the 
murders occurring in Vienna in the course of ten years,* so and 
so many are unexplained with regard to the personality of the 
criminal, so and so many were Explained within such and such a 
time, — and consequently the probability of a discovery in the case 
before us is so and so great. In the latter case I have spoken of 
unconditioned probability. Unconditioned probability may be 
studied by itself and the event compared with it, but it must never 
be counted on, for the positive cases have already been reckoned 
with ip the unconditioned percentage, and therefore should not be 
counted another time. Naturally, in practice, neither form of 
probability is frequently calculated in figures; only an approximate 

1 Philos. Versuch Ubea die Wahrscheinlichkeiten. WUrzbuxg 1883. 
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interpretation of both is made. Suppose that 1 hear of a oertain 
'crime and the fact that a footpmt has been found. If ^thout 
knowing further details, I cry out: ‘*Oh! Footprints bring little 
to light! ” I have thereby asserted that the statistical verdict, in 
such cases shows an unfavorable percentage of unconditional proba- 
bility with regard to positive results. But suppose that I have 
examined the footprint and have tested it with regard to the other 
circumstances, and then declared: ** Under the conditions before 
us it to be expected that the footprint will lead to results ** — 
then I have declared, “ According to the conditions the conditioned 
probability of a positive result is great.*’ Both assertions may be 
correct, but it would be false to unite them and to say, “ The con- 
ditions for results are very favorable in the case before us, but 
generally hardly anything is gained by means of footprints, and 
hence the probability in this case is small.” This would be false 
because the few favorable results as against the many unfavorable 
ones have already been considered, and have already determined 
the percentage, so that they should not again be used. 

Such mistakes are made particularly when determining the com- 
plicity of the accused. Suppose we say that the manner of the 
crime makes it highly probable that the criminal should be a 
skilful, frequently-punished thief, i. e., our probability is conditioned. 
Now we proceed to unconditioned probability by saying: “ It is 
a well-known fact that frequently-punished thieves often steal 
again, and we have therefore two reasons for the assumption that 
X, of whom both circumstances are true, was the criminal.” But 
as a matter of fact we are dealing with only one identical probability 
which has merely been counted in two ways. Such inferences are 
not altogether dangerous because their incorrectness is open to 
view; but where they are more concealed great harm may be done 
in this way. 

^ A further subdivision of probability is made by Kirchmann.^ 
He distinguished : 

(1) General probability, which depends upon the causes or con- 
sequences of some single uncertain result, and derives its character 
from them. An example of the dependence on causes is the collective 
weather prophecy, and of dependence on consequences is Aris- 
totle’s dictum, that because we see the stars turn the eartti must 
stand still. Two sciences especially depend upon such probabilities : 
history and law, more properly the practice and use of criminal 

1 t^ber die Wahrscheinlichkeit. Leipzig 1875. c 
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law. Informi^n imparted by men is used in both sciences; this 
information is made up of effects and hence the occurrence is in* 
ferred from as cause. 

(2) Inductive probability. Single events which must be true, 
form the foundation, and the result passes to a valid universal. 
(Especially made use of in the natural sciences, e. g., in diseases 
* caused by bacilli; in case X we find the appearance A and in diseases 
of like cause Y and Z, we also find the appearance A. It is therefore 
probable that all diseases caused by bacilli will manifest the symptom 
A.) 


(3) Mathematical Probability. This infers that A is connected 
either with B or C or D, and asks the degree of probability. I. e. : 
A woman is brought to bed either with a boy or a girl: therefore 
the probability that a boy will be born is one-half. 

Of these f^msof probability the first two are of equal import- 
ance to us, the third rarely of value, because we lack arithmetical 
cases and because probability of that kind is only of transitory worth 
and has always to be so studied as to lead to an actual counting of 
cases. It is of this form of probability that Mill advises to know, 
before applying a calculation of probability, the necessary facts, 
i. e., the relative frequency with which the various events occur, and 
to understand clearly the causes of these events. If statistical 
tables show that five of every hundred nTeii reach, on an average, 
seventy years, the inference is valid because it expresses the existent 
relation between the causes which prolong or shorten life. 

A fufther comparatively self-evident division is made by Cour- 
not, who separates subjective probability from the possible proba- 
bility pertaining to the events as such. The latter is objec^tively 
defined by Kries ' in the following example: 

“ The throw of a regular die will reveal, in the great majority of 
cases, the same relation, and that will lead the mind to suppose it 
objectively valid. It hence follows, that the relation is changed 
if the shape of the die is changed.” But how “ this objectively valid 
relation,” i. e., substantiation of probability, is to be thought of, 
remains as unclear as the regular results of statistics do anyway. 
It is hence a question whether anything is gained when the form of 
calculation is known. 

Kries says, Mathematicians, in determining the laws of proba- 
bility, have subordinated every series of similar cases which take 


1 J. V. Kries: Uberdie Wahrscheinlichkeit u. M5glichkeit u. ihre Bedeutung in 
Strafrecht. J^itschjift f?d. ges. St. R. W. Vol. 1889. 
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one course or another as if the constancy of general conditions, the 
independence and chance equivalence of single events, were identical 
throughout. Hence, we find there are certain simple rules according 
to which the probability of a case may be calculated from the num- 
ber of successes in cases observed until this one and from which, 
therefore, the probability for the appearance of all similar cases 
may be derived. These rules are established without any exception 
whatever.’’ This statement is not inaccurate because the general 
applicability of the rules is brought forward and its use defended 
in cases where the presuppositions do not agree. Hence, there are 
delusory results, e. g., in the calculation of mortality, of the state- 
. ments of witnesses and judicial deliverances. These do not proceed 
according to the schema of the ordinary play of accident. The 
application, therefore, can be valid only if the constancy of general 
conditions may be reliably assumed. 

But this evidently is valid only with regard to unconditioned 
probability which only at great intervals and transiently may 
infiuence our practical work. For, however well I may know that 
according to statistics every xth witness is punished for perjury, I 
will not be frightened at the approach of my xth witness though 
he is likely, according to statistics, to lie. In such cases we are not 
fooled, but where events are confused we still are likely to forget 
that probabilities may be* counted only from great series of figures 
in which the experiences of individuals are quite lost. 

Nevertheless figures and the conditions of figures with regard 
to probability exercise great infiuence upon everybody; so great in- 
deed, that we really must beware of going too far in the use of figures. 

' Mill cites a case of a wounded Frenchman. Suppose a regiment 
made up of 999 Englishmen and one Frenchman is attacked and 
one man is wounded. No one would believe the account that this 
one Frenchman was the one wounded. Kant says significantly: 
“ If anybody sends his doctor 9 ducats by his servant, the doctor 
certainly supposes that the servant has either lost or otherwise 
disposed of one ducat.” These are merely probabilities which 
depend upon habits. So, it may be supposed that a handkerchief 
has been lost if only eleven are found, or people may wonder at the 
doctor’s ordering a tablespoonful every five quarters of an hour, 
or if a job is announced with $2437 a year as salary. c 

But just as we presuppose that wherever the humai^ will played 
any part, regular forms will come to light, so we begin to doubt 
that' such forms will occur where we find that aecident, ^natural 
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law, or the unjlliimed co^)eratioii of men were determining factors. 
If 1 permit anybody *to count up accidentally concurrent things 
and he announces that their number is one hundred, I shall probably 
have him count over again. 1 shall be surprised to hear that some- 
body’s collection contains exactly 1000 pieces, and when any one 
cites a distance of 300 steps I will suppose that he had made an 
lipproximate estimation but had not counted the steps. This fact 
is well known to people who do not care about accuracy, or who 
want to give their statements the greatest possible appearance of 
correctness; hence, in citing figures, they make use of especially 
irregular numbers, e. g. 1739, J, 3.25%, etc. I know a case of a 
vote of jurymen in which even the proportion of votes had to be 
rendered probable. The same jury had to pass that day on three 
small cases. In the first case the proportion was 8 for, 4 against, 
the second case showed the same proportion and the third case the 
same. But when the foreman observed the proportion he announced 
that one juryman must change his vote because the same proportion 
three times running would appear too improbable! If we want 
to know the reason for our superior trust in irregularity in such 
cases, it is to be found in the fact that experience shows nature, in 
spite of all her marvelous orderliness in the large, to be completely 
free, and hence irregular in little things. Hence, as Mill shows in 
more detail, we expect no identity of form* in nature. We do not 
expect next year to have the same order of days as this year, and 
we never v^onder when some suggestive regularity is broken by a 
new event. Once it was supposed thsit all men were either black 
or white, and then red men were discovered in America. Now 
just exactly such suppositions cause the greatest difficulties, because 
we do not know the limits of natural law. For example, we do not 
doubt that all bodies on earth have weight. And we expect to find 
no exception to this rule on reaching some undiscovered island on 
our planet; all bodies will have weight there as well as everywhere 
else. But the possibility of the existence of red men had to be granted 
even before the discovery of America. Now where is the difference 
between the propositions: All bodies have weight, and. All men are 
either white or black? It may be said circularly the first is a natural 
law and the second is not. But why not? Might not the human 
bod5'^ be ^o organized that according to the natural law it would be 
impossible for^red men to exist? And what accurate knowledge 
have we of pigmentation? Has anybody ever seen a green horse? 
And is the accident that nobody has ever seen one to prevent the 
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discovery of green horses in the heart of Africa? May> p^haps; 
somebody not breed green horses by crossings or other experiments? . 
Or is the existence of green horses contrary to some unknown but 
invincible natural law? Perhaps somebody mayliave a green horsft 
to-morrow; perhaps it is as impossible as water running up hill. 

To know whether anything is natural law or not always depends 
upon the grade and standing of our immediate experience — and^, 
hence we shall never be able honestly to make any universal proposi- 
tion. The only thing possible is the greatest possible accurate 
observation of probability in all known possible cases, and of the 
probability of the discovery of exceptions. Bacon called the estab- 
lishment of reliable assumptions, counting up without meeting any 
contradictory case. But what gives us the law is the manner of 
counting. The untrained mind accepts facts as they occur without ‘ 
taking the trouble to seek others; the trained mind seeks the facts 
he needs for the premises of his inference. As Mill says, whatever 
has shown itself to be true without exception may be held universal 
so long as no doubtful exception is presented, and when the case 
is of such a nature that a real exception could not escape our obser- 
vation. 

This indicates how we are to interpret information given by 
others. We hear, “ Inasmuch as this is always so it may be assumed 
to be so in the present crfse.” Immediate acceptance of this proposi- 
tion would be as foolhardy as doubt in the face of all the facts. 
The proper procedure is to examine and establish the di^termining 
conditions, i. e., who has counted up this ** always,” and what cau- 
tion was used to avoid the overlooking of any exception, ^fhe real 
work of interpretation lies in such testing. We do not want to reach 
the truth with one blow, we aim only to approach it. But the step 
must be taken and we must know how large it is to be, and know 
how much closer it has brought us to the truth. And this is learned 
only through knowing who made the step and how it was made. 
Goethe’s immortal statement, ” Man was not bom to solve the 
riddle of the universe, but to seek out what the problem leads to 
in order to keep himself within the limits of the conceivable,” is 
valid for us too. 

Our great mistake in examining and judging often lies in our ^ 
setting too much value upon individual circumstances, aivl tiying 
to solve the problem with those alone, or in not daring to use any 
given circumstance suflSciently. The latter represents that stupidity 
which is of use, to scientific spirits when they lack complete proof 
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of thoir pomt^ but is dangerous in practical affairs. As a rule, it is 
also the consequence of the failure to evaluate what is given, simply 
because one forgets or is too la^ to do so. Proper action in this 
regard is especially necessary where certain legal proceedings have 
to occur which are entitled to a definite degree of probability without 
requiring certainty, i. e., preliminary examinations, arrests, inves- 
tigations of the premises, etc. No law says how much probability 
is in such cases required. To say how much is impossible, but it 
is not unwise to stick to the notion that the event must appear 
true, if not be proved true, i. e., nothing must be present to destroy 
the appearance of truth. As Hume says, “ Whenever we have rea- 
son to trust earlier experiences and to take them as standards of 
judgment of future experiences, .these reasons may have proba- 
bility.” 

The place of probability in the positive determination of the 
order of moddhi criminal procedure is not insignificant. When the 
law determines upon a definite number of jurymen or judges, it 
is probable that this number is sufiicient for the discovery of the 
truth. The system of prosecution establishes as a probability that 
the accused is the criminal. The idea of lime-lapse assumes the 
probability that after the passage of a certain time pimishment 
becomes illusory, and prosecution uncertain and difiicult. The 
institution of experts depends on the i)robabiHty that the latter 
^make no mistakes. The warrant for arrest depends on the proba- 
bility that the accused behaved suspiciously or spoke of his crime, 
etc. The oath of the witness depends on the probability that the 
'wdtness ^dll be more likely to tell the truth under oath, etc. 

Modern criminal procedure involves not only probabilities but 
also various types of possibility. Every appeal has for its foundation 
the possibility of an incorrect judgment; the exclusion of certain 
court officials is based on the possibility of prejudice, or at least 
on the suspicion of prejudice; the {Tublicity of the trial is meant to 
prevent the possibility of incorrectness; the revision of a trial 
depends on the possibility that even legal sentences may be false, 
and the institution of the defendant lawyer depends upon the pos- 
sibility that a person without defense may receive injustice. All 
the formalities of the action of the court assume the possibility 
that without them improprieties may occur, and the institution of 
seizing letters and messages for evidence, asserts only the possibility 
that the latter T:ontain things of importance, etc. 

When the positive digta of the law deal with possibility and proba- 
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ibility in questions of great importance the latter become espedallj ^ 
significant. 

We have yet to ask what is meant by “ rule ” and what its re- 
lation is to probability. Scientifically ‘‘rule” means law subjec- 
tively taken and is of equal significance with the guiding line for 
one’s own conduct, whence it follows that there are only rules of 
art and morality, but no rules of nature. Usage does not imply ^ 
this interpretation. We say that as a rule it hails only in the day- 
time; by way of exception, in the night also; the rule for the ap- 
pearance of whales indicates that they live in the Arctic Ocean; 
a general rule indicates that bodies that are especially soluble in 
water should dissolve more easily in warm than in cold water, but 
salt dissolves equally well in both* Again we say: As a rule the 
murderer is an unpunished criminal; it is a rule that the brawler is 
no thief and vice versa; the gambler is as a rule. a man of parts, 
etc. We may say therefore, that regularity is equivalent to custom- 
ary recurrence and that whatever serves as rule may be expected 
as probable. If, i. e., it be said, that this or that happens as a rule, 
we may suppose that it will repeat itself this time. It is not per- 
missible to expect more, but it frequently happens that we mistake 
rules permitting exceptions for natural laws permitting none. This 
occurs frequently when we have lost ourselves in the regular occur- 
rences for which we arc ourselves responsible and suppose that 
because things have been seen a dozen times they must always 
appear in the same way. It happens especially often when we have 
heard some phenomenon described in other sciences as frequent and 
regular and then consider it to be a law of nature. In the latter case 
we have probably not heard the whole story, nor heard general 
validity assigned to it. Or again, the whole matter has long since 
altered. Lotze wrote almost half a century ago, that he had some 
time before made the statistical observation that the great positive 
discoveries of exact physiology have an average life of about four 
years. This noteworthy statement indicates that great positive 
discoveries are set up as natural laws only to show themselves as 
at most regular phenomena which have no right to general validity. 

And what is true of physiology is true of many other sciences, even 
of the great discoveries of medicine, even legal medicine. This, 
therefore, should warn against too much confidence in things that 
are calljed “ rules.” False usage and comfortable dependence upon # 
a rule have very frequently led us too far. Its unreliability is shown f 
by such maxims as ‘‘ Three misses make a rule ” or ” Many stupidities ^ 
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taken togethd^ pve a gtdden rule of life,” or ” To-di^’s exception 
is to-morrow^ rule/’ or the classical perversion: ** The rule that 
there are no rules without exception is a rule without exception, 
hence, there is one rule without exception.” 

The unreliability of rules is further explained by their rise from 
generalization. We must not generalize, as Schiel says, until we 
•have shown that if there are cases which contradict our generaliza- 
tions we know those contradictions. In practice approximate gen- 
eralizations are often our only guides. Natural law is too much 
conditioned, cases of it too much involved, distinctions between 
them too hard to make, to allow us to determine the existence of a 
natural phenomenon in terms of its natural characteristics as a 
part of the business of our daily life. Our own age generalizes alto- 
gether too much, observes too little, and abstracts too rapidly. 
Events come jjuickly, examples appear in masses, and if they are 
similar they tend to be generalized, to develop into a rule, while the 
exceptions which are infinitely more important are unobserved, and 
the rule, once made, leads to innumerable mistakes. 

Section 29. (g) Chance. 

The psychological significance of what we call chance depends 
upon the concept of chance and the degree of influence that we. allow 
it to possess in our thinking. What is generally called chance, and 
what is called chance in particular cases, will depend to a significant 
degree upon the nature of the case. In progressive sciences the laws 
increase^ and the chance-happenings decrease; the latter indeed 
are valid only in particular cases of the daily life and in the 
general business of it. We speak of chance or accident when events 
cross which are determined in themselves by necessary law, but the 
law of the crossing of which is unknown. If, e. g., it is observed that 
where there is much snow the aniipals are white, the event must 
not be attributed to accident, for the formation of snow in high 
mountains or in the north, and its long stay on the surface of the 
earth develop according to special natural laws, and the colors of 
animals do so no less — but that these two orderly series of facts 
should meet requires a third law, or still better, a third group of 
laws, which though unknown some time ago, are now known to 
every educated person. 

For us lawyers chance and the interpretation of it are of immense 
importance not only in bringing together evidence, but in every 
case of suspicion, for the problem always arises whether a causal 
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relation may be established between the crime and the suspect, or 
whether the relation is only accidental. ** Unfortunate coincidence ’’ 
— “ closely related connection of facts extraordinary ac- 
cumulation of reason for suspicion,” — all these terms are really 
chance mistaken for causation. On the knowledge of the difference 
between the one and the other depends the fate of most evidence 
and trials. Whoever is fortunate enough in rightly perceiving what ,, 
chance is, is fortunate in the conduct of his trial. 

Is there really a theory of chance? I believe that a direct treat- 
ment of the subject is impossible. The problem of chance can be 
only approximately explained when all conceivable chance-happenings 
of a given discipline are brought together and their number reduced 
by careful search for definite laWs. Besides, the problem demands 
the knowledge of an extremely rich casuistry, by means of which, 
on the one hand, to bring together the manifoldi^ss of chance 
events, and on the other to discover order. Enough has been written 
about chance, but a systematic treatment of it must be entirely 
theoretical. So Windelband’s ^ excellent and well-ordered book 
deals with relations (chance and cause, chance and law, chance and 
purpose, chance and concept) the greatest value of which is to in- 
dicate critically the various definitions of the concept of chance. 

' Even though there is no definition which presents the concept of 
chance in a completely satisfactory manner, the making of such 
definitions is still of value because one side of chance is explained 
and the other is thereby seen more closely. Let us con/?ider a few 
of these and other definitions. Aristotle says that the accidental 
occurs, TTapA according to nature. Epicurus, who sees the 

creation of the world as a pure accident, holds it to occur ret fih aird 
Tvxv^f tA Be wap*fifi&v. Spinoza believes nothing to be contingent 
save only according to the limitations of knowledge; Kant says 
that conditioned existence as sych, is called accidental; the uncon- 
ditioned, necessary. Humboldt: Man sees those things as accident 
which he can not explain genetically.” Schiel: “Whatever may 
not be reduced back to law is called accidental.” Quetelet: “ The 
word chance serves officiously to hide our ignorance.” Buckle 
derives the idea of chance from the life of nomadic tribes, which 
contains nothing firm and regulated. According to Trendelenburg 
chance is that which could not be otherwise. Rosenkrgnz says: 
Chance is a reality which has only the value of possibility, while . 
Fischer calls chance the individualized fact, and Lotze identifies it 
1 Windelband; Die Lehren vom ZufalL Berlin 18f 0. , ' 
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irtiih eversTthieig that is not valid as a natural purpose. For 
^iand chande consists, acx;ording to usage, in the merely factual 
but not necessary transition from a possibility to an actuality* 
Chance is the negation of necessity. It is a contradiction to say: 

* This happened by accident,’ for the word ‘ by ’ expressed a cause.” 

A. H5fler ^ says most intelligently, that the contradiction of the 
9 idea of chance by the causal law may be easily solved by indicating 
the especial relativity of the concept. (Accidental with regard to 
one, but otherwise appearing as a possible causal series). 

The lesson of these definitions is obvious. What we call chance 
plays a great role in our legal work. . On our recognizing a com- 
bination of circumstances as accidental the result of the trial in 
most cases depends, and the distinction between accident and law 
depends upon the amount of knowledge concerning the events of 
the daily life gsp^ially. Now the use of this knowledge in particular 
cases consists in seeking out the causal relation in a series of events 
which are adduced as proof, and in turning accident into order* 
Or, in cases where the law which unites or separates the events can 
not be discovered, it may consist in the very cautious interpretation 
of the combination of events on the principle simul cum hoc non est 
'propter hoc. 

Section 30. (h) Persuasion and •Explanation. 

How in the course of trial are people convinced? The criminalist 
has as presiding officer not only to provide the truth which convinces; 
it is hi.^ business as state official to convince the defendant of the 
correctness of the arguments adduced, the witness of his duty to 
tell the truth. But he again is often himself convinced by a witness 
or an accused person — correctly or incorrectly. Mittermaier * 
calls conviction a cSndition in which our belief-it-is-true depends 
on full satisfactory grounds of whigh we are aware. But this state 
of conviction is a goal to be reached and our work is not done until ' 
the convincing material has been provided. Seeking the truth is 
not enough. Karl Gerock assures us that no philosophical system 
offers us the full and finished truth, but there is a truth for the idealist, 
and to ask Pilate’s blas6 question is, as Lessing suggests, rendering 
the answer impossible. But this shows the difference between 
scientifie and practical work; science may be satisfied with seeking 
truth, but we^ust possess truth. If it were true that truth alone 

1 Cf. S. Freud: Psychc^thologie des Alltagsleben. 

3 G. J. A. Mitterm^er: Vie Lefire vom Beweise. 
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18 convincing, there would not be much difiBculty, and one might be 
content that one is convinced only by what is correct/ But this id 
not the case. Statistically numbers are supposed to prove, but 
actually numbers prove according to their uses. So in the daily 
life we say facts are proofs when it would be more cautious to say: 
facts are proofs according to their uses. It is for this reason that 
sophistical dialectic is possible. Arrange the facts in one way and » 
you reach one result, arrange the facts another way and you may 
reach the opposite. Or again, if you study the facts in doubtful 
cases honestly and without prejudice you find how many possible 
conclusions may be drawn,. according to their arrangement. We 
must, of course, not have in mind that conviction and persuasion 
which is brought about by the ilse of many words. We have to 
consider only that adduction of facts and explanation, simple or 
complex, in a more or less skilful, intentional or unint(^ntional man- 
ner, by means of which we are convinced at least for a moment. 
The variety of such conviction is well known to experience. 

The naXvetfe of the first glance often takes the prize from scholar- 
ship. All hasty, decisive judgment betrays, when it becomes 
habitual, superficiality of observation and impiety against the 
essential character of particular facts. Children know as completely 
determined and certain a great deal which is doubtful to the mature 
man ” (V. Volkmar). 

So, frequently, the simplest thing we are told gets its value from 
the manner of telling, or from the person of the narrator. <• And inas- 
much as we ourselves are much more experienced and s]cilful in 
arranging and'^grouping facts than are our witnesses and the' accused, 
it often happens that we persuade these people and that is the matter 
which wants consideration. 

Nobody will assert that it will occur to ai!^ judge to persuade 
a witness to anything which hp does not thoroughly believe, but 
we know how often we persuade ourselves .to some matter, and 
nothing is more conceivable than that we might like to see other 
people agree with us about it. I believe that the criminalist, because, ^ 
let us say, of his power, as a rule takes his point of view too lightly. 
Every one of us, no doubt, has often begun his work in a small and 
inefficient manner, has brought it along with mistakes and scantiness 
and when finally he has reached a somewhat firm ground;} he 
been convinced by his failures and mistakes of his «{gnorance and 
inadequacy. Then he expected that this conviction would be obvious 
also to other people whom he was examining.^' Bqt this obviousness 
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is remarkably absent* and all the mistakes, cruelties, and miscarriages 
of justice, have not succeeded in robbing it of the dignity it possesses 
in the eyes of the nation. Perhaps the goodwill which may be pre- 
supposed ought to be substituted for the result, but it is a fact that 
the layman presupposes much more i knowledge, acuteness, and 
power in the criminalist than he really possesses. Then again, it 
•is conceivable that a single word spoken by the judge has more 
weight than it should have, and then when a real persuasion — 
evidently in the best sense of the word — is made use of; it must 
be influential. I am certain that every one of us has made the 
frightful observation that by the end of the examination the witness 
has simply taken the point of view of the examiner, and the worst 
thing about this is that the witness still thinks that he is thinking 
in his own way. 

The examii^er knows the matter in its relation much better, 
knows how to express it more beautifully, and sets pretty theories 
going. The witness, to whom the questions are suggestive, becomes 
conceited, likes to think that he himself has brought the matter 
out so excellently, and therefore is pleased to adopt the point of 
view and the theories of the examiner who has, in reality, gone too 
far in his eagerness. There is less danger of this when educated 
people are examined for these are better able to express themselves; 
or again when women are examined for these are too obstinate 
to be persuaded, but Tvith the great majority the danger is great, 
and therefore the criminalist can not be told too often how necessary 
it is thadt he shall meet his witness with the least conceivable use of 
eloquence. 

Forensic persuasion Ls of especial importance and has been con- 
sidered so since classical days, whether rightly, is another question. 
The orations of state prosecutors and lawyers for the defense, when 
made before scholarly judges, need not be held important. If in- 
dividuals are ever asked 'whether they were persuaded or made 
doubtful by the prosecutor or his opponent they indicate very few 
instances. A scholarly and experienced judge who has not drawn 
any conclusions about the case until the evidence was all in need 
hardly pay much attention to the pleaders. It may indeed be that 
tie prosecution or defense may belittle or intensify one or another 
bit of evidence which the bench might not have thought of; or they 
may call attention to some reason for severity or mercy. But on 
the one hand if this is important it will already have been touched 
in the adduction pf eridence, and on the other hand such points are 
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generally banal and indifferent to th6 real issue in the case. If this 
he not so it would only indicate that either we need a larger number 
of judges, or even when there are many judges that one thing or 
another may be overlooked. 

But with regard to the juiy the case is quite different; it is easily 
influenced and more than makes up for the indifference of the bench. 
Whoever takes the trouble to study the faces of the jury during trial, 
comes to the conclusion that the speeches of the prosecution and 
defense are the most important things in the trial, that they absorb 
most of the attention of the jury, and that the question of guilt 
or innocence does not depend upon the number and weight of the . 
testimony but upon the more or less skilful interpretation of it. 
This is a reproach not to the jury but to those who demand from it 
a service it can not render. It is first necessary to understand how 
difficult the conduct of a trial is. In itself , the conduct of a jury trial 
is no art, and when compared with other tasks demanded of the 
criminalist may be third or fourth in difficulty. What is difficult 
is the determination of the chronological order in which to present 
evidence, i. e., the drawing of the brief. If the brief is well drawn, 
eveiything develops logically and psychologically in a good way 
and the case goes on well; but it is a great and really artistic task 
to draw this brief properly. There are only two possibilities. If the 
thing is not done, or the brief is of no use, the case goes on irrelevantly, 
illogically and unintelligibly and the jury can not understand what 
is happening. If the trick is turned, however, then like every art it 
requires preparation and intelligence. And the jury do not possess 
these, so that the most beautiful work of art passes by them without 
effect. They therefore must turn their attention, to save what can 
be saved, upon the orations of the prosecution and defense. These 
reproduce the evidence for them in some intelligible fashion and 
the verdict will be innocence or ,guilt according to the greater intel- 
ligence of one or the other of the contending parties. Persuasiveness 
at its height, Hume tells us, leaves little room for intelligence *and 
consideration. It addresses itself entirely to the imagination and 
the affections, captures the well-inclined auditors, and dominates 
their understanding. Fortunately this height is rarely reached. 
In any event, this height, which also dominates those who know 
the subject, will always be rare, yet the jury are not people of knowl- 
edge and hence dominations ensue, even through attempts at per- 
suasiveness which have attained no height whatever. Hence tbe 
great danger. , 
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The only hiq) against this is in the study by the presiding justice, 
not as lawyer but as psychologist, of the faces of the jury while 
the contending lawyers make their addresses. He must observe 
veiy narrowly and carefully every influence exercised by the speeches, 
which is irrelevant to the real problem, and then in summing up 
call it to the attention of the jtiry and bring them back to the 
• proper point of view. The ability to do this is very marvelous, 
but it again is an exceedingly difficult performance. 

Nowadays persuadability is hardly more studied but anybody 
who has empirically attained some proficiency in it has acquired 
the same tricks that are taught by theory. But these must be known 
if they are to be met effectively. Hence the study of the proper 
authors can not be too much recommended. Without considering 
the great authors of the classical period, especially Aristotle and 
Cicero, there ^are many modem ones who might be named. 

Section 31. (i) Inference and Judgment. 

The judgment to be discussed in the following section is not the 
judgment of the court but the more general judgment which occurs 
in any perception. If we pursue our tasks earnestly we draw from 
the simplest cases innumerable inferences and we receive as many 
inferences from those we examine. The correctness of our work 
depends upon the truth of both. I have already indicated how very 
much of the daily life passes as simple and invincible sense-per- 
ception ewen into the determination of a sentence, although it is 
often np more than a very complicated series of inferences each of 
which may involve a mistake even if the perception itself has been 
correct. The frequency with which an inference is made from sense- 
perception is the more astonishing inasmuch as it exceeds all that 
the general and otherwise valid law of laziness permits. In fact, it 
. contradicts that law, though perhaps it may not do so, for a hasty 
inference from insufficient ipremises may be much more comfortable 
than more careful observation and study. Such hasty inference 
is made even with regard to the most insignificant things. In the 
course of an investigation we discover that wc have been dealing 
only with inferences and that our work therefore has been for nothing. 
Then again, we miss that fact, and our results are false and their 
falsehood is rarely sought in these petty mistakes. So the witness 
may have “ sgen ” a watch in such and such a place when in reality 
he has only heard a noise that he took for the ticking of a watch 
and hence inferr^ that there had really been a watch, that he had 
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seen it» and finally hdieoed that he had seen it. Another witness 
asserts that X has many chickens; as a matter of fact he has heard 
two chickens cluck and infers a larae number. Still another has 
seen footprints of cattle and speaks of a herd, or he knows the exact 
time of a murder because at a given time he hCard somet^y sigh, 
etc. There would be little difficulty if people told us how they had 
inferred, for then a test by means of careful questions would be 
easy enough — but they do not tell, and when we examine ourselves 
we discover that we do exactly the same thing and often believe 
and assert that we have seen or heard or smelt or felt although we 
have only inferred these things.^ Here belong all cases of correct 
or partly correct inference and of false inference from false sense 
perception. I recall the oft-cited story in which a whole judicial 
commission smelt a disgusting odor while a coffin was being exhumed 
only to discover that it was empty. If the coffin, for pne reason or 
another, had not been opened all those present would have taken 
oath that they had an indubitable perception although the latter 
was only inferred from its precedent condition. 

Exner ^ cites the excellent example in which a mother becomes 
frightened while her child cries, not because the cry as such sounds 
so terrible as because of its combination with the consciousness that 
it comes from her own child and that something might have hap- 
pened to it. It is asserted, and I think rightly, that verbal associa- 
tions have a considerable share in such cases. As Strieker ^ expresses 
it, the form of any conceptual complex whatever, brings out its 
appropriate word. If we see the thing watch, we get the wor^ watch. 
If we see a man with a definite symptom of consumption the word 
tuberculosis occurs at once. The last example is rather more sig- 
nificant because when the whole complex appears mistakes are more 
remote than when merely one or another “ safe ” symptom permits 
the appearance of the word in question. What is safe to one mind 
need not be so to another, and the notion as to the certainty of 
any symptom changes with time and place and person. Mistakes 
are especially possible when people are so certain of their ‘ ■ safe 
symptoms that they do not examine how they inferred from them. 
This inference, however, is directly related to the appearance of the 
word. Return to the example mentioned above, and suppose that 
A has discovered a “ safe ” symptom of consumption in B «nd the 

1 Cf. H. Gross, Korrigierte Vorstellun^en, in the Archiv, X, 109. 

2 S. Exner; Entwurf zu einer ph3n9iologischen Erkl&rung der psychischen 
Erscheinungen. Leipzig 1894. 

3 Studien ilber die Assoziation der Yorstellungen. Vienna 1883. 
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word tuberculpiias occurs to him. But the occurrence does not leave 
him with the word merely, there is a direct inference ** B has tuber- 
culosis/* We never be^ an^^thing with the word alone, we attach 
it immediately to some fact and in the present case it has become, 
as usual, a judgment. The thought-movement of him who has 
heard this judgment, however, turns backward and he supposes 
• that the judge has had a long series of sense-perceptions from which 
he has derived his inference. And in fact he has had only one per- 
ception, the reliability of which is often questionable. 

Then there is the additional difficulty that in every inference 
there are leaps made by each inferer according to his character and 
training. And the maker does not consider whether the other fellow 
can make "similar leaps or whether his route is different. E. g., 
when an English philosopher says, We really ought not to expect 
that the mapufacture of woolens shall be perfected by a nation 
which knows no astronomy,** — we are likely to say that the sentence 
is silly; another might say that it is paradoxical and a tliird that it 
is quite correct, for what is missing is merely the proposition that 
the grade of culture made possible by astronomy is such as to require 
textile proficiency also. **In conversation the simplest case of 
skipping is where the conclusion is drawn directly from the minor 
premise. But many other inferences are omitted, as in the case of 
real thinking. In giving information there is review of the thinking 
of other people; women and untrained people do not do this, and 
hence the disconnectedness of their conversation.” ^ In this fact 
is the hi examining witnesses, inasmuch as we involuntarily 

interpolate the missing details in the skipping inferences, but do 
it according to our own knowledge of the facts. Hence, a test of 
the correctness of the other man’s inference becomes either quite 
impossible or is developed coarsely. In the careful observation of 
leaping inferences made by witnesses — and not merely by women 
and the uneducated — it <will be seen that the inference one might 
oneself make might either have been different or have proceeded in a 
different way. If, then, all the premises are tested a different result 
from that of the witness is obtained. It is well known how identical 
premises permit of different conclusions by different people. 

In such inferences certain remarkable things occur which, as a 
rule, have a given relation to the occupation of the witness. So, 
e. g., people inclined to mathematics make the greatest leaps, and 
though these may be comparatively and frequently correct, the 

^ von PhSosophie des Unbewuasten. Berlin 1869. 
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danger of mistake is not insignificant when the mathematician deals 
in his mathematical fashion with unmathematical things. 

Another danger lies in the testimony of witnesses who have a 
certain sense of form in representation and whose inferential leaps 
consists in their omitting the detailed expression and in inserting 
the notion of form instead. I learned of this notable psychbsis 
from a bookkeeper of a large factory, who had to provide for the « 
test of numberless additions. It was his notion that if we were to 
add two and three are five, and six are eleven, and seven are eighteen 
we should never finish adding, and since the avoidance of mistakes 
requires such adding we must so contrive that the image of two 
and three shall immediately call forth the image of five. Now this 
mental image of five is added with the actual six and gives eleven, 
etc. According to this we do not add, we see only a series of images, 
and so rapidly that we can follow with a pencil but slowly. And the 
images are so certain that mistake is impossible. **You know 
how 9 looks? Well, just as certainly we know what the image of 
27 and 4 is like; the image of 31 occurs without change.” 

This, as it happens, is a procedure possible only to a limited type, 
but this type occurs not only among bookkeepers. When any one 
of such persons unites two events he does not consider what may 
result from such a union; he sees, if I may say so, only a resulting 
image. This image, however, is not so indubitably certain as in 
the case of numbers; and it may take all kinds of forms, the cor- 
rectness of which is not altogether probable. E. g., the witness 
sees two forms in the dark and the flash of a knife and heaijSL a cry. 

If he belongs to the type under discussion he does not consider that 
he might have been so frightened by the flashing knife as to have 
cried out, or that he had himself proceeded to attack with a stick 
and that the other fellow did the yelling, or that a stab or cut had 
preceded the cry — no, he saw the image of the two forms and the 
knife and he heard the cry and these leap together into an image,, 
i. e., one of the forms has a cut above his brow. And these leaps occur 
so swiftly and with such assurance that the witness in question 
often believes himself to have seen what he infers and swears to it. 

There are a great many similar processes at the bottom of im- 
pressions that depend only upon swift and unconscious inference. 
Suppose, e. g., that I am shown the photograph of a small* section 
of a garden, through which a team is passing. Althoi]> 4 gh I observe 
the image of only a small portion of the garden and therefore 
have no notion of its extent, still, in speaking of ^it, I shall proba- 
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liy speak of t it very big garden. I have inferred swiftly and 
unconsciously tiiat in the fact that a wagon and horses were 
present in the pictured portion of the garden, is implied great 
width of road, for even gardens of average size do not have such 
wide roads as to admit wagons; the latter occurring only in parks 
and great gardens. Hence my conclusion: the garden must be 
9 very big. Such inferences ^ are frequent, whence the question as 
to the source and the probability of the witness’s information, 
whether it is positive or only an impression. E\'idently such an 
impression may be correct. It will be correct often, inasmuch as 
impressions occur only when inferences have been made and tested 
repeatedly. But it is necessary in any case to review the sequence 
of inferences which led to this impression and to examine their 
correctness. Unfortunately the witness is rarely aware whether he 
has perceived or merely inferred. 

Examination is especially important when the impression has 
been made after the observation of a few marks or only a single one 
and not very essential one at that. In the example of the team the 
impression may have been attained by inference, but frequently it 
will have been attained through some unessential, purely personal, 
determinative characteristic. Just as the ancient guest recognizes 
his friend by fitting halves of the ring, so we recognize the object 
and its constitution from one single characteristic, and hence the 
whole vision of it is vivified by that characteristic.” ^ 

All thisi^is very well if no mistakes are made. When Tertullian 
said, ” Credo quia impossibilc est,” we will allow honesty of state- 
ment to this great scholar, especially as he was speaking about 
matters of religion, but wlien Socrates said of the works of Heraclitus 
the Obscure: ” What I understand of it is good; I think that what 
I do not understand is also good ” — he was not in earnest. Now 
the case of many people who are not as wise as Tertullian and 
Socrates is identical with^ theirs. Numerous examinations of wit- 
nesses made me think of Tertullian’s maxim, for the testimonies 
presented the most improbable things as facts. And when they 
even explained the most unintelligible things I thought : “ And what 
you do not understand is also good.” 

This belief of uncultured people in their own intelligence has 
been ippst excellently portrayed by Wieland in his immortal “ Ab- 
derites.” The fourth philosopher says: ” What you call the world 

1 Cf. Gross’s Archiv, I, 93; II, 140; III, 250; VII, 155. 

3 H. Aubert: Ph^siologie der Netzhaut. Breslau 1865. 
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is essentially an infinite series of worlds' whidi aivd(^ one another 
, like the skin of an onion.” “Very dear,” said-^e Abderites, and 
thought they understood the philosopher because they knew per- 
fectly well what an onion looked like. The inference which IS drftwn 
from the comprehension of one term in a comparison to the compre- 
hension of the other is one of the most important reasons for the 
occurrence of so many misunderstandings. The example, as such, 
is understood, but its application to the assertion and the question 
whether the latter is also made clear by the example are forgotten. 
This explains the well known and supreme power of examples and 
comparisons, and hence the wise of all times have used comparisons 
in speaking to the poor in spirit. Hence, too, the great effect of 
comparisons, and also the numerous and coarse misunderstandings 
and the effort of the untrained and unintelligent to clarify those 
things they do not understand by means of comparisons. For- 
tunately they have, in trying to explain the thing to other people, 
the habit of making use of these diflBcultly discovered comparisons 
. so that the others, if they are only sufficiently observant, may 
succeed in testing the correctness of the inference from one term in 
a comparison to the other. We do this frequently in examining 
witnesses, and we discover that the witness has made use of a figure 
to clarify some unintelligible point and that he necessarily under- 
stands it since it lies within the field of his instruments of thought. 
But what is compared remains as confused to him as before. The 
test of it, therefore, is very tiring and mainly without resuli^^, because 
one rarely succeeds in liberating a man from some figure discovered 
with difficulty. He always returns to it because he understands it, 
though really not what he compares. But what is gained in such 
a case is not little, for the certainty that, so revealed, the witness 
does not understand the matter in hand, easily determines the value 
of his testimony. 

The fullness of the possibilities under^ which anything may be 
asserted is also of importance in this matter. The inference that 
a thing is impossible is generally made by most people in such wise 
that they first consider the details of the eventualities they already 
know, or immediately present. Then, when these are before them, 
they infer that the matter is quite impossible — and whether one 
or more different eventualities have missed of consideration, is not 
studied at all. Our kindly professor of physics once told us: “ To- 
day I intended to show you the beautiful experiments in the inter- 
ference of light — but it can not be observed ip daylight and when 
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1 draw the cipra you raise rough-house. The demoustratimi is 
therefore impdwble and I take the instruments away.’’ The good 
man did not consider the other eventuality, that we might be (de- 
pended upon to behave decently even if the curtains were drawn. 

Hence the rule that a witness’s assertion that a thing is impossible 
must never be trusted. Take the simplest example. The witness 
^assures us that it is impossible for a theft to have been committed 
by some stranger from outside. If you ask him why, he will probably 
tell jrou: “ Because the door was bolted and the windows barred.” 
The eventuality that the thief might have entered by way of the 
chimney, or have sent a child between the bars of the window, or 
have made use of some peculiar instrument, etc., are not considered, 
and would not be if the question qoncerning the ground of the infer- 
ence had not been put. 

We must especially remember that we criminalists ” must not 
dally vdth mathematical truth but must seek historical truth. We 
start with a mass of details, unite them, and succeed by means of 
this union and test in attaining a result which permits us to judge 
concerning the existence and the characteristics of past events.” 
The material of our work lies in the mass of details, and the manner 
and reliability of its presentation determines the certainty of our 
inferences. 

Seen more closely the winning of this material may be described 
as Hume, describes it:^ “If we would satisfy ourselves, therefore, 
concerning the nature of that evidence which assures us of matters 
of fact, we must inquire how we arrive at the knowledge of cause and 
effect. I shall venture to affirm as a general proposition which admits 
of no exception, that the knowledge of this relation is not, in any 
instance, attained by reasonings a priori; but arises entirely from 
experience, when we find that any particular objects are constantly 
conjoined with each other; . . . nor can our reason, unassisted by 
experience, ever draw any inference concerning real existence and 
matter of fact.” 

In the course of his explanation Hume presents two propositions, 

(1) I have found that such an object has always been attended 
with such an effect. 

(2) I foresee that other objects which are in appearance similar, 
will be attended with similar effects. 

He goes on: “I shall allow, if you please, that the one proposition 
may justly beWerred from the other; I know in fact that it always 

^ David Hume: Enquiry, p. 33 (Open CJourt Ed.), 
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is inferred. But if you insist that the infeaience is made by a diaiu 
ot reasoning, I desire you to' produce that chain of reasomng. The 
connection between these propositions is not intuitive. There is 
required a medium which may enable the mind to draw such an 
inference, if, indeed, it be drawn by reasoning and argument. What 
the medium is, I must confess, passes my comprehension; and it 
is incumbent on those to produce it who assert that it exists, and 
is the origin of all our conclusions concerning matters of fact.” 

If we regard the matter more closely we may say with certainty: 
This medium exists not as a substance but as a transition. When 
I speak in the proposition of ‘‘such an object,” I already have 
“similar” in mind, inasmuch as there is nothing absolutely like 
anything else, and when I say i^i the first proposition, “ such an 
object,” I have already passed into the assertion made in the second 
proposition. 

Suppose that we take these propositions concretely: 

(1) I have discovered that bread made of com has a nourishing 
effect. 

(2) I foresee that other apparently similar objects, e. g., wheat, 
will have a like effect. 

I could not make various experiments with the same com in 
case (1). I could handle com taken as such from one point of view, 
or considered as such from another, i. e., I could only experiment 
with very similar objects. I can therefore make these experiments 
with com from progressively remoter starting points, or^soils, and 
finally with com from Barbary and East Africa, so that there can 
no longer be any question of identity but only of similarity. And 
finally I can compare two harvests of com which have less similarity 
than eertain species of corn and certain species of wheat. I am 
therefore entitled to speak of identical or similar in the first proposi- 
tion as much as in the second. One proposition has led into another 
and the connection between them has been discovered. 

The criminological importance of this “ connection ” lies in the 
fact that the correctness of our inferences depends upon its dis- 
covery. We work continuously with these two Humian proposi- 
tions, and we always make our assertion, first, that some things are 
related as cause and effect, and we join the present case to that 
because we consider it similar. If it is really rimilar, and the con- 
nection of the first and the second proposition are actually correct, 
the truth of the inference is attained. We need not count the un- 
explained wonders of numerical relations in tl\c result. D’Alembert 
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Mserb: ** Xtllcieiiis as if there were some law of nature whk^ more 
frequently prevents the occurrence of regular than irregular com- 
binations; those of the first kind are mathematically, but not physi- 
cally, more probable. When we see that high numbers are thrown 
with some one die, wc are immediately inclined to call that die 
false.*’ And John Stuart Mill adds, that d’Alembert should have 
set the problem in the form of asking whether he would believe in 
the die if, after having examined it and found it right, somebody 
announced that ten sixes had been cast with it. 

We may go still further and assert that we are generally inclined 
to consider an inference wrong which indicates that accidental 
matters have occurred in regular numerical relation. Who believes 
the hunter’s story that he has shot 100 hares in the past week, or 
the gambler’s that he has won 1000 dollars; or the sick man’s, that 
he was sick ten times? It will be supposed at the very least that 
each is merely indicating an approximately round sum. Ninety-six 
hares, 987 dollars, and eleven illnesses will sound more probable. And 
this goes so far that during examinations, witnesses are shy of naming 
such “ improbable ratios,” if they at all care to have their testimony 
believed. Then again, many judges are in no wise slow to jump at 
such a number and to demand an ” accurate statement,” or even 
immediately to decide that the witness is talking only ” about.” 
How deep-rooted such views are is indicated by the circumstance 
that bankers and other merchants of lottery tickets find that 
tickets with pretty numbers ” are difficult to sell. A ticket of 
series 1000, number 100 is altogether unsalable, for such a 
number ” can not possibly be sold.” Then again, if one has to count 
up a column of accidental figures and the sum is 1000, the cor- 
rectness of the sum is always doubted. 

Here are facts which are indubitable and unexplained. We must 
therefore agree neither to distrust so-called round numbers, nor to 
place particular reliance op quite irregular figures. Both should be 
examined. 

It may be that the judgment of the correctness of an inference is 
made analogously to that of numbers and that the latter exercise 
an infiuence on the judgment which is as much conceded i)opularIy 
as it is actually combated. Since Kant, it has been quite dis- 
covered, that the judgment that fools are in the majority must lead 
through man^ more such truths in judging — and it is indifferent 
whether the judgment dealt with is that of the law court or of a 
. voting legislature or mere judgments as such. 



174 CBIMINAL MYCBOL^ f [{8^ 

Schiel says» It has been frequently asserted that' a judgment is 
more firobably correct according to the number of judges and jury. 
Quite apart from the fact that the judge is less careful^ makes less 
effort, and feels less responsibility when he has associates, this is a 
false inference from an enormous average of cases which are neces- 
sarily remote from any average whatever. And when certain preju- 
dices or weaknesses of mind are added, the mistake multiplies. * 
Whoever accurately follows, if he can avoid getting bored, the vot- 
ing of bodies, and considers by themselves individual opinions 
about the subject, they having remained individual against large 
majorities and hence worthy of being subjected to a cold and 
unprejudiced examination, will learn some rare facts. It is especially 
interesting to study the judgment of the full bench with regard 
to a case which has been falsely judged; surprisingly often only 
a single individual voice has spoken correctly. This fact is a 
warning to the judge in such cases carefully to listen to t^e individual 
opinion and to consider that it is very likely to deserve study just 
because it is so significantly in the minority. 

The same thing is to be kept in mind when a thing is asserted 
by a> large number of witnesses. Apart from the fact that they 
depend upon one another, that they suggest to one another, it is 
also easily possible, especially if any source of error is present, that 
the latter shall have influenced all the witnesses. 

Whether a judgment has been made by a single judge or is the 
verdict of any number of jurymen is quite indifferent sinoe the cor- 
rectness of a judgment does not lie in numbers. Exner says^. ** The 
degree of probability of a judgment’s correctness depends upon the 
richness of the field of the associations brought to bear in establishing 
it. The value of knowledge is judicially constituted in this fact, 
for it is in essence the expansion of the scope of association. And 
the value is proportional to the richness of the associations between 
the present fact and the knowledge required.” This is one of the 
most important of the doctrines we have to keep in mind, and it 
controverts altogether those who suppose that we ought to be 
satisfied with the knowledge of some dozens of statutes, a few com- 
mentaries, and so and so many precedents. 

If we add that “ every judgment is an identification and that in 
every judgment we assert that the content represented is identical 
in spite of two different associative relationships,” ^ it ,must become 
dear what dangers we undergo if the associative relationships of 

1 H. MUnsterberg: Beitrage zur experimentellen Pffychologie, III. Freiburg. ^ 
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a judge aie tibo poor and narrow. As Mittermaier said seventy 
years ago: **There are enough cases in whidi the weight of the 
evidence is so great that all judges are convinced of the truth in the 
same way. But in itself what determines the judgment is the essential 
character of him who makes it.’* What he means by essential 
character has already been indicated. 

9 ' We have yet to consider the question of the value of inferences 
made by a witness from his own combinations of facts, or his descrip- 
tions. The necessity, in such cases, of redoubled and numerous 
examinations is often overlooked. Suppose, for example, that the 
witness does not know a certain important date, but by combining 
what he does know, infers it to have been the second of June, on 
which day the event under discussion took place. He makes the 
inference because at the time he had a call from A, who was in the 
habit of comipg on Wednesdays, but there could be no Wednesday 
after June seventh because the witness had gone on a long journey 
on that day, and it could not have been May 26 because this 
day preceded a holiday and the shop was open late, a thing not 
done on the day A called. Nor, moreover, could the date have 
been May 20, because it was very warm on the day in question, and 
the temperature began to rise only after May 20. In view of these 
facts the event under discussion must have occurred upon June 
2nd and only on that day. 

As a rule, such combinations are very influential because they 
appear cautious, wise and convincing. They impose upon people 
without ^clination toward such processes. More so than they have 
a right to, inasmuch as they present little diflBculty to anybody 
who is accustomed to them and to whom they occur almost spon- 
taneously. As usually a thing that makes a great impression upon 
us is not especially examined, but is accepted as astounding and 
indubitable, so here. But how very necessary it is carefully to 
examine such things and to consider whether the single premises 
are sound, the example in question or any other example will show. 
The individual dates, the facts and assumptions may easily be mis- 
taken, and the smallest oversight may render the result false, or 
at least not convincing. 

The examination of manuscripts is still more difficult. What is 
written has a certain convincing power, not only on others but on 
the writer, and^uch as we may be willing to doubt and to improve 
what has been written immediately or at, most a short time ago, 
a manuscript of sqpie flge has always a kind of authority and we 
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give^it correctness cheaply when that is in question. In any event 
there regularly arises in such a case the problem whether the written 
description is quite correct, and as regularly the answer is a convinced 
affirmative. It is impossible to give any general rule for testing 
such affirmation. Ordinarily some dearness may be attained by 
paying attention to the purpose of the manuscript, especially in 
order to ascertain its sources and the personality of the writer* 
There is much in the external form of the manuscript. Not that 
espedal care and order in the notes are particularly significant;* I 
once published the accounts of an old peasant who could neither 
read nor write, and his accounts with a neighbor were done in un- 
trained but very clear fashion, and were accepted as indubitable in 
a civil case. The purposiveness,* order, and continuity of a manu- 
script indicate that it was not written after the event; and are 
therefore, together with the reason for having written if and obviously 
with the personality of the writer, determinative of its value. 

Section 33 . (j) Mistaken Inferences. 

It is true, as Huxley says, that human beings would have made 
fewer mistakes if they had kept in mind their tendency to false 
judgments which depend upon extraordinary combinations of real 
experiences. When pedple say: I felt, I heard, I saw this or that, 
in 99 cases out of 100 they mean only that they have been awane 
of some kind of sensation the nature of which they determine in a 
judgment. Most erroneous inferences ensue in this fashion. They 
are rarely formal and rarely arise by virtue of a failure to use logical 
principles; their ground is the inner paucity of a premise, which 
itself is erroneous because of an erroneous perception or conception.^ 
As Mill rightly points out, a large portion of mankind make mis- 
takes because of tacit assumptions that the order of nature and the 
order of knowledge are identical and th^t things must exist as they 
are thought, so that when two things can not be thought together 
they are supposed not to exist together, and the inconceivable is 
supposed to be identical with the non-existent. But what they do 
not succeed in conceiving must not be confused with the absolutely 
inconceivable. The difficulty or impossibility of conceiving may be 
subjective and conditional, and may prevent us from understanding 
the relation of a series of events only because some 9 therwise proxi- 

^ Cf. 0. Gross: Soziale Hemmungsvorstellungen. H. Gross’s Archiv: VII, 
123. . 
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mate condition's unknown or overlooked. Very oftm in oiminal 
cases when I make no progress in some otherwise simple matter, 
1 recall the well known story of an old peasant woman who saw 
the tail of a horse through an open stable door and the head of 
. another through another door several yards away, and because the 
colors of both head and tail were similar, was moved to cry out: 

Dear Lord, what a long horse! ” The old lady started with the 
presupposition that the rump and the head of the two horses 
belonged to one, and could make no use of the obvious splution 
of the problem of the inconceivably long horse by breaking it in 
two. 

Such mistakes may be classified under five heads. ^ 

(1) Aprioristic mistakes. (Natural prejudices). ^ 

(2) Mistakes in observation. 

(3) Mistakes in generalization. (When the facts are right and 
the inferences wrong). 

(4) Mistakes of confusion. (Ambiguity of terms or mistakes by 
association). 

(5) Logical fallacies. 

All five fallacies play important roles in the lawyer’s work. 

We have very frequently to fight natural prejudices. We take 
certain classes of people to he better and others to be worse than 
the average, and without clearly expressing it we exi)ect that the 
first class will not easily do evil nor the other good. We have preju- 
dices about, some one or another view of life; some definition of 
justice, or point of view, although we have sufficient opportunity 
to be convinced of their incorrectness. We have a similar prejudice 
in trusting our human knowledge, judgment of impressions, facts, 
etc., far too much, so far indeed, that certain relations and accidents 
occurring to any person w’^e like or dislike will determine his advantage 
or disadvantage at our hands. 

Of importance under this,heading, too, are those inferences which 
are made in spite of the knowledge that the case is different; the 
power of sense is more vigorous than that of reflection. As Hart- 
mann expresses it: “ The prejudices arising from sensation, are not 
conscious judgments of the understanding but instinctively practical 
postulates, and are, therefore, very difficult to destroy, or even set 
aside by* means of conscious consideration. You may tell yourself 
a thousand tinjes that the moon at the horizon is as big as at the 
zenith — nevertheless you see it smaller at the zenith.” Such fixed 

2 A paragraph is h^re oftiitted. Translator. 



CEIMINAL PSYCHOLOGY 


178 


[§32 


impressions we meet in every criminal trial, and It once we have 
considered how the criminal had committed a crime we no longer 
get free of the impression, even when we have discovered quite 
certainly that he had no share in the deed. The second type of 
faUacy — mistakes in observation — will be discussed later under 
sense perception and similar matters. 

Under mistakes of generalization the most important processes® 
are those of arrangement, where the environment or accompanying 
circumstances exercise so determinative an influence that the in- 
ference is often made from them alone and without examination of 
the object in question. The Tanagra in the house of an art-con- 
noisseur I take to be genuine without further examination; the 
golden watch in the pocket of a tramp to be stolen; a giant meteor, 
the skeleton of an iguana, a twisted-looking Nerva in_ the ^yal 
Museum of Berlin, I take to be indubitably original, and indubitably 
imitations in the college museum of a small town. The same is 
true of events: I hear a child screeching in the house of the surly 
wife of the shoemaker so I do not doubt that she is spanking it, 
in the mountains I infer from certain whistles the presence of chamois, 
and a single long drawn tone that might be due to anything I declare 
to have come from an organ, if a church is near by. 

All such processes are founded upon experience, synthesis, and, 
if you like, prejudices. ‘They wdll often lead to proper conclusions, 
but in many cases they will have the opposite effect. It is a fre- 
quently recurring fact that in such cases careful examination is 
most of all necessary, because people are so much inclined to depend 
upon “ the first, always indubitably true impression.” The under- 
standing has generalized simply and hastily, wdthout seeking fpr 


justification. 

The only way of avoiding great damage is to extract the fact in 
itself from its environment and accompanying circumstance, and 
to study it without them. The envirqnment is only a means of 
proof, but no proof, and only when the object or event has been 
validated in itself may we adduce one means of proof after another 
and modify our point of view accordingly. Not to do so, means 
always to land upon false inferences, and what is worse, to find it 
impossible upon the recognition of an error later on, to discover 
at what point it has occurred. By that time it has been^ buried 
too deep in the heap of our inferential system tp be discover- 


able. 

The error of confusion Mill reduces especially 


to the unclear 
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representati^ of what proof U, i. to the ambigiutjr of words. We 
rarely meet silch cases, but when we do, they occur after we have 
compounded concepts and have united rather carelessly some i^ymbof 
with an object or an event which ought not to have been united^ 
simply because we were mistaken about its importance. A warning 
example may be found in the inference which is made from the 
sentence given a criminal because of “ identical motive.” The 
Petitio, the Ignorantia, etc., belong to this class. The purely logi- 
cal mistakes or mistakes of syllogism do not enter into these con- 
siderations. 


Section 33. (k) Statistics of the Moral Situation. 

Upon the first glance it might be asserted that statistics and 
pyschology have nothing to do with each other. If, however, it 
is observed that the extraordinary and inexplicable results presented 
by statistics of morals and general statistics influence our thought 
and refiection unconditionally, its importance for criminal psy- 
chology can not be denied. Responsibility, abundance of criminals, 
their distribution according to time, place, personality, and circum- 
stances, the regularity of their appearance, all these have so pro- 
found an influence upon us both essentially and circumstantially 
that even our judgments and resolutions, no less than the conduct 
and thought of other people whom we jddge, are certainly altered 
by them.^ Moreover, probability and statistics are in such close 
and inseparable connection that we may not make use of or interpret 
the one without the other. Eminent psychological contributions 
by Munsterberg show the importance the statistical problems have 
for psychology. This writer warns us against the over-valuation 
of the results of the statistics of morality, and believes that its proper 
tendencies will be discovered only much later. In any event the 
real value of statistical synthesis and deduction can be discovered 
only when it is closely studied. This is particularly true with regard 
to criminal conditions. The works of many authors^ teach us things 
that would not otherwise be learned, and they would not be dealt 
with here if only a systematic study of the works themselves could 
be of use. We speak here only of their importance for our own 
discipline. Nobody doubts that there are mysteries in the figures 
and figuring of statistics. We admit honestly that we know no 

1 0. Gross: Zur Phyllogenese der Ethik. H. Gross's Archiv, IX, 100. 

^Cf. B. Foldes; Einige Ergebnisse der neueren Kriminalstatistik. Zeit- 
achrift f. d. ges. Sl^r^ts-Wissenschaft, XI. 1891. 
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more to-day than when Paul de Decker discussed Q^etelet’s labors 
in statistics of morality in the Brussels Academy of Science, and 
confessed what a puzzle it was that human conduct, even in its 
smallest manifestations, obeyed in their totality constant and 
immutable laws. Concerning this curious fact Adolf Wagner says: 
“ If a traveler had told us something about some people where a 
statute determines exactly how many persons per year shall many, 
die,' commit suicide, and crimes within certain classes, — and if he 
had announced furthermore that these laws were altogether obeyed, 
what should we have said? And as a matter of fact the laws are 
obeyed all the world over.” ^ 

Of course the statistics of morality deal with quantities not quali- 
ties, but in the course of statistical examination the latter are met 
with. So, e. g., examinations into the relation of crime to school- 
attendance and education, into the classes that show most suicides, 
ete., connect human qualities with statistical data, ^he time is 
certainly not far off when we shall seek for the proper view of the 
probability of a certain assumption with regard to some rare crime, 
doubtful suicide, extraordinary psychic phenomena, etc., with the 
help of a statistical table. This possibility is made clearer when the 
inconceivable constancy of some figures is considered. Suppose we 
study the number of suicides since 1819 in Austria, in periods of 
eight years. We find the* following figures, 3000, 5000, 6000, 7000, 
9000, 12000, 15000 — i. e., a regular increase which is comparable 
to law.^ Or suppose we consider the number of women, wjbo, in the 
course of ten continuous years in France, shot themselves; we 
find 6, 6, 7, 7, 6, 6, 7; there is merely an alternation between 6 
and 7. Should not we look up if in some one year eight or nine 
appeared? Should not we give some consideration to the possibility 
that the suicide is only a pretended one? Or suppose we consider 
the number of men who have drowned themselves within the same 
time: 280, 285, 292, €76, 257, 269, 258, ?76, 278, 287, — Wagner 
says rightly of such figures that they contain the arithmetical 
relation of the mechanism belonging to a moral order which ought 
to call out even greater astonishment than the mechanism of 
stellar systems.” 

Still more remarkable are the figures when they are so brought 
together that they may be seen as a curve. It is in this way that 
Drobisch brings together a table which distributes criipe according 

* Nftcke: Moralische Werte. Archiv, IX, 213. 

* J. Gumhill: The Morals of Silicide. London 1900f" , 
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Out cVa thousand crimes committed by persons between 


the ages of: - 



AGAINST 

PROPERTY 

AGAINST 

PERSONS 

Less than 16 years 

2 

0.53 

16-21 

105 

28 

21-25 

114 

50 

25-30 

101 

48 

30-35 

93 

41 

35-40 

78 

31 

40-45 

63. 

25 

45-50 

48 

19 

50-55 

34 

15 

55-60 

24 

12 

60-65 

• 19 

11 

65-70 

14 

8 

70-80 

8 

5 

^More than 80 

2 

2 


Through both columns a definite curve may be drawn which 
grows steadily and drops steadily. Greater mathematical certainty 
is almost unthinkable. Of similar great importance is the paral- 
lelization of the most important conditions. When, e. g., suicides 
in France, from 1826 to 1870 are taken in series of five years we find 
the figures 1739, 2263, 2574, 2951, 3446, 3639, 4002, 4661, 5147; 
if now during that period the population has increased from 30 
to only 36 millions other determining factors have to be sought.^ 

Again, most authorities as quoted by Gutberlet,^ indicate that 
most suicides are committed in June, fewest in December; most 
at night, especially at dawn, fewest at noon, especially between 
twelve and two o’clock. The greatest frequency is among the 
half-educated, the age between sixty and seventy, and the nation- 
ality Saxon (Oettingen). 

The combination of such observations leads the indubitable 
conclusion that the results afe sufiiciently constant to permit making 
at least an assumption 'with regard to the cases in hand. At present, 
statistics say little of benefit with regard to the individual; J. S. 
Mill is right in holding that the death-rate will help insurance com- 
panies but will tell any individual little concerning the duration of 
his life. According to Adolf Wagaer, the principal statistical rule 
is: The law has validity when dealing with great numbers; the 

t 

» Nacke in Archiv VI, 325; XIV, 366. 

* K. Gutberlet: Die Wilj^n^reiheit u. ihre Gegner. Fulda 1893. 
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constant regularity is perceivable only when cases ai4 very numerous; 
single cas^ show many a variation and exception, ^etelet has 
shown the truth of this in his example of the circle. “ If you draw 
a circle on the blackboard with thick chalk, and study its outline 
closely in small sections^ you will find the coarsest irregularities; 
but if you step far back and study the circle as a whole, its regular, 
perfect form becomes quite distinct.’* But the circle must be drawn> 
carefully and correctly, and one must not give way to sentimentality 
and tears when running over a fly’s legs in drawing. Emil du 
Bois-Reymond ^ says against this: When the postmaster an- 

nounces that out of 100,000 letters a year, exactly so and so many 
come unaddressed, we think nothing of the matter — but when 
Quetelet counts so'^and so many criminals to every 100,000 people 
our moral sense is aroused since it is painful to think that we are 
not criminals simply because somebody else has drawn the black 
spot.” But really there is as little regrettable in this fact as in the 
observation that every year so and so many men break their legs, 
and so and so many die — in those cases also, a large number of 
people have the good fortune not to have broken their legs nor to 
have died. We have here the i^futable logic of facts which reveals 
nothing vexatious. 

On the other hand, there is no doubt that our criminal statistics, 
to be useful, must be handled in a rather different fashion. We saw, 
in studying the statistics of suicide, that inferences with regard to 
individual cases could be drawn only when the material had been 
studied carefully and examined on all sides. But our criminological 
statistic is rarely examined with such thoroughness; the tenor of 
such examination is far too bureaucratic and determined by the 
statutes and the process of law. The criminalist gives the statistician 
the figures but the latter can derive no significant principles from 
them. Consider for once any official report on the annual results 
in the criminal courts in any country, tjuder and over the thousands 
and thousands of figures and rows of figures there is a great mass 
of very difficult work which has been profitable only in a very small 
degree. I have before me the four reports of a single year which 
deal with the activities of the Austrian courts and criminal institu- 
tions, and which are excellent in their completeness, correctness, 
and thorough revision. Open the most important, — the results 
of the administration of criminal law in the various departments 
of the country, — and you find everything recorded: — how many 

1 Die sieben Weltrfttsel. Leipzig 1882 . * , 
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were puiiishe<tTliere and how many there, what th ei r crimes were, 
the percentage of condemned according to a^, social standing, 
religion, occupation, wealth, etc.; then again you see endless tables 
of arrests, sentences, etc., etc. Now the value of all this is to indicate 
merely whether a certain regularity is discoverable in the procedure 
of the officials. Material psychologically valuable is rare. There 
> is some energetic approximation to it in the consideration of culture, 
wealth, and previous sentences, but even these are dealt with most 
generally, while the basis and motive of the death-sentence is barely 
indicated. We can perceive little consideration of motives with 
regard to education, earlier life, etc., in their relation to sentencing. 
Only when statistics will be made to deal actually and in every 
direction with qualities and not. merely with quantities will they 
begin to have a really scientific value. 

• Topic II. KNOWLEDGE. 

Section 34. 

Criminal law, like all other disciplines, must ask under what 
conditions and when we are entitled to say “ we know.” The answer 
is far from being perennially identical, though it might have been 
expected that the conviction of knowledge would be ever united 
with identical conditions. The strange and significant difference 
is determined by the question whether flie verdict, “ we know,” 
will or will not have practical consequences. When we discuss 
some question like the place of a certain battle, the temperature 
of the pioon, or the appearance of a certain animal in the Pliocene, 
we first assume that there is a true answer; reasons for and against' 
will appear, the former increase in number, and suddenly we discover 
in some book the assurance that, “We know the fact.” That 
assurance passes into so and so many other books; and if it is untrue, 
no essential harm can be done. 

But when science is trying to determine \he quality of some 
substance, the therapeutic efficiency of some poison, the possi- 
bilities of some medium of communication, the applicability of 
some great national economic principle like free trade, then it takes 
much more time to announce, “ We know that this is so and not 
otherwise.” In this case one sees clearly that tremendous conse- 
quences follow on the practical interpretation of “ we know,” and 
therefore these is in these cases quite a different taxation of knowl- 
edge from that in cases where the practical consequences are com- 
paratively negligible.* 



Our work is obviously one of concrete practical octdsequraces. It 
contains, moreover, conditions that make imperfect knowledge 
equivalent to complete ignorance, for in delivering sentence every 

no ” may each time mean, ‘‘ We know that he has not done it ” 
or again, We know that it is not altogether certain that he has 
done it.” Our knowledge in such cases is limited to the recognition 
of the confusion of the subject, and knowledge in its widest sense i 
is the consciousness * of some definite content; in this case, con- 
fusion. Here, as everywhere, knowledge is not identical with truth; 
knowledge is only subjective truth. Whoever knows, has reasons* 
for considering things true and none against so considering them. 
Here, he is entitled to assume that all who recognize his knowledge 
will justify it. But, when even everybody justifies his knowledge, 
it can be justified only in its immediacy; to-morrow the whole affair 
may look different. For this reason we criminalists^ assert much 
less than other investigators that we seek the truth; if we presume 
to such an assertion, we should not have the institutions of equity, 
revision, and, in criminal procedure, retrial. Our knowledge, when 
named modestly, is only the innermost conviction that some matter 
is so and so according to human capacity, and such and such a 
condition of things.” Parenthetically, we agree that ‘‘ such and such 
a condition of things ” may alter with every instant and we declare 
ourselves ready to study ' the matter anew if the conditions change. 
We demand material, but relative truth. 

One of the acutest thinkers, J. R. von Mayer, the dii^overer of 
the working principle of ‘‘ conservation of energy,” says, “ the most 
important, if not the only rule for real natural science is this : Always 
to believe that it is our task to know the phenomena before we seek 
explanation of higher causes. If a fact is once known in all its aspects,, 
it is thereby explained and the duty of science fulfilled.” The 
author did not have us dry-souled lawyers in mind when he made 
this assertion, but we who modestly seejc to subordinate our dis- 
cipline to that of the correct one of natural science, must take 
this doctrine absolutely to heart. Every crime we study is a 
fact, and once we know it in all its aspects and have accounted 
for every little detail, we have explained it and have done our 
duty. 

But the word explain does not lead us very far. It is mainly a 
matter of reducing the mass of the inexplicable to a piinimum and 
the whole to its simplest terms. If only we succeed in this reduc- 
tion! In most cases we substitute for one well-^own term, not 
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another stiD Ixilter one9 but a strange one winch may mean different 
t^ngs to diffi^nt people. So again, we explain one event by 
means of another more difBcult one. It is unfortunate that we 
lawyers are more than all others inclined to make unnecessary 
explanations, because our criminal law has accustomed us to silly 
definitions which rarely bring us closer to the issue and which supply 
, us only with a lot of words diflScult to understand instead of easily 
con^prehensible ones. Hence we reach explanations both impos- 
sible and hard to make, explanations which we ourselves are often 
unwilling to believe. And again we try to explain and to define 
events which otherwise would have been understood by everybody 
and which become doubtful and uncertain because of the attempt. 
The matter becomes especially idifiScult when we feel ourselves 
unsure, or when we have discovered or expect contradiction. Then 
we try to convince ourselves that we know something, although at 
the beginning we were clearly enough aware that we knew nothing. 
We must not forget that our knowledge can attain only to ideas of 
things. It consists alone in the perception of the relation and agree- 
ment, or in the incompatibility and contradiction of some of our 
ideas. Our task lies exactly in the explication of these impressions, 
and the more thoroughly that is done the greater and more certain 
is the result. But we must never trust our own impressions merely. 
“ When the theologian, who deals with tKe supersensible, has said 
all that, from his point of view, he can say, when the jurist, who 
represents j those fundamental laws which are the result of social 
experience, has considered all reasons from his own point of view, 
the final authority in certain cases must be the physician who is 
engaged in studying the life of the body.” 

I get this fjom Maudsley,^ and it leads us to keep in mind that 
our knowledge is very one-sided and limited, and that an event is 
known only when all have spoken who possess esf>ecial knowledge 
of its type. Hence, evq^ criminalist is required to found his 
knowledge upon that of the largest possible number of experts 
and not to judge or discuss any matter which requires especial 
information without having first consulted an expert with regard 
to it. Only the sham knows everything; the trained man 
understands how little the mind of any individual may grasp, 
and how many must cooperate in order to explain the very simplest 
things. • 

The complexity of the matter lies in the essence of the concept 

‘ Henry Maudsley: Physiology and Pathology of the Mind. 
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” to be.” We use the Vord ** to be ” to indicate tHe intent of all 
perceived and perceivable. “‘To be * and ‘ to know ^ are iden- 
tical in so far as they have identical content, and the content may 
be known? ” ^ 

1 Jessen: Versuch einer wisseni^haftlichen Begrttndung der P^cholQgie. 
Berlin 1855. 



Part II. 

OBJECTIVE CONDITIONS OP CRIMINAL INVESTIGATION: 
• THE MENTAL ACTIVITY OF THE EXAMINEE. 

TitiiE a. Genebal Conditions. 

Topic I. OF SENSE-PERCEPTION. 

Section 35. 

Our conclusions depend upon pe^ptions made by ourselves and 
others. And if the perceptions are good our judgments may be good, 
if they are bad our judgments must be bad. Hence, to study the 
forms of sens^-perception is to study the fundamental conditions 
of the administration of law, and the greater the attention thereto, 
the more certain is the administration. 

It is not our intention to develop a theory of perception. We have 
only to extract those conditions which concern important circum- 
stances, criminologically considered, and from which we may see 
how we and those we examine, perceive matters. A thorough and 
comprehensive study of this question can net be too much recom- 
mended. Recent science has made much progress in this direction, 
and has discovered much of great importance for us. To ignore 
this is to confine oneself merely to the superficial and external, and 
hence to the inconceivable and incomprehensible, to ignoring valuable 
material for superficial reasons, and what is worse, to identifying 
material as important which properly understood has no value 
whatever. 

Section 36. (a) General Considerations. 

The criminalist studies the physiological psychology ^ of the 
senses and their functions, in order to ascertain their nature, their 
influence upon images and concepts, their trustworthiness, their 
reliability and its conditions, and the relation of perception to the 
object. The question applies equally to the judge, the jury, the 
witness, and the accused. Once the essence of the function and 
relation of sense-perception is understood, its application in in- 
dividual cases becomes easy. 

^ For a general consideration of perception see James, Principles of Psychology. 
Angell, Psychology. ^ • 
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Hie importance of sense-perception need not he dembiistr&ted^ 

If we ask,” says Mittermaier, ” for the reason of our conviction 
of the truth of facts even in very important matters, and. the basis 
of every judgment concerning existence of facts, we find that the 
evidence of the senses is final and seems, therefore, the only true 
source of certainty.” 

There has always, of course, been a quarrel as to the objectivity^ 
and reliability of sense-perception. That the senses do not lie, 
”not because they are always correct, but because they do* not 
judge,” is a frequently quoted sentence of Kant’s; the Cyrenaics 
have already suggested this in asserting that pleasure and pain 
alone are indubitable. Aristotle narrows the veracity of sensation 
to its essential content, as does. Epicurus. Descartes, Locke and 
Leibnitz have suggested that no image may be called, as mere change 
of feeling, true or false. Sensationalism in the work of Gassendi, 
Condillac, and Helvetius undertook for this reason the defense of 
the senses against the reproach of deceit, and as a rule did it by 
invoking the infallibility of the sense of touch against the reproach 
of the contradictions in the other senses. Reid went back to Aris- 
totle in distinguishing specific objects for each sense and in assuming 
the truth of each sense within its own field. 

That these various theories can be adjusted is doubtful, even if, 
from a more conservative point of view, the subject may be treated 
quantitatively. The modem quantification of psychology was 
begun by Herbart, who developed a mathematical, system of 
psychology by introducing certain completely unempirical postu- 
lates concerning the nature of representation and by applying certain 
simple premises in all deductions concerning numerical extent. 
Then came Fechner, who assumed the summation of stimuli. And 
finally these views were determined and fixed by the much-discussed 
Weber’s Law, according to which the intensity of the stimulus must 
increase in the proportion that the intensity of the sensation is to in- 
crease; i. e., if a stimulus of 20 units requires the addition of 3 before 
it can be perceived, a stimulus of 60 units would require the addition 
of 9. This law, which is of immense importance to criminalists who 
are discussing the sense-perceptions of witnesses, has been thoroughly 
and conclusively dealt with by A. Meinong.^ 

” Modem psychology takes qualities perceived externally to be 
in themselves subjective but capable of receiving objectivity through 

1 Memong: fiber die Bedeutung der Weberschen Gesetses. Hamburg and 
Leipzig, 1896. < 
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OUT T^fttion Cq the outer world. . . . The qualitative character of 
our sensory content produced by external s timuli depends primarOy 
on the organization of our senses. This is the fundamental law of 
perception, of modem psychology, variously expiessed, but axio* 
matic in all physiological psychology.” ^ In this direction Helm- 
holtz * has done pioneer work. He treats particularly the problem 
^ of optics, and physiological optics is the study of perception by 
means of the sense of sight. We see things in the external world 
through the medium of light which they direct upon our eyes. The 
light strikes the retina, and causes a sensation. The sensation 
brought to the brain by means of the optic nerve becomes the con- 
dition of the representation in consciousness of certain objects 
distributed in space. . . . We mi^e use of the sensation which the 
light stimulates in the mechanism of the optic nerve to construct 
representations concerning the existence, form, and condition of 
external objects. Hence we call images perceptions of sight. (Our 
sense-perception, according to this theory, consists, therefore, entirely 
of sensations; the latter constitute the stuff or the content from 
which the other is constmcted). Our sensations are effects caused 
in our organs, externally, and the manifestation of such an effect 
depends essentially upon the nature of the apparatus which has been 
stimulated. 

There are certain really known inferences, e. g., those made by 
the astronomer from the perspective pictures of the stars to their 
positions in space. These inferences are founded upon well- 
studied knowledge of the principles of optics. Such knowledge of 
optics is^ lacking in the ordinary function of seeing; nevertheless it is 
permissible to»conceive the psychical function of ordinary perception 
as unconscious inferences, inasmuch as this name will completely 
difitingii is h them from the commonly so-called conscious inferences. 

The last-named condition is of especial importance to us. We 
need investigation to determine the laws of the influence of optical 
and acoustical knowledge upon perception. That these laws are in- 
fluential may be verified easily. Whoever is ignorant, e. g., that a 
noise is reflected back considerably, will say that a wagon is turning 
from the side from which the noise comes, though if he knows the 
law, if he knows that fact, his answer would be reversed. So, as 
every chjld knows that the reflection of sound is frequently deceptive, 
everybody whq is asked in court will say that he believes the wagon 

^T. Peach: Das Weltohiltioinen. 

^ H. Helmholtz: Die Imsachen der Wahmehmung. Braunschweig 1878. 
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to be on the right side though it might as i;irell hafre been on the 
left. Again, if we were unaware that light is otherwise refracted 
in water than in air we could say that a stick in the water has been 
bent obtusely, but inasmuch as everybody knows this fact of the 
relation of light to water, he will declare that the stick appears bents 
but really is straight. 

From these simplest of sense-perceptions to the most compli- ^ 
cated, known only to half a dozen foremost physicists, there is an 
infinite series of laws controlling each stage of perception, and for 
each stage there is a group of men who know just so much and no 
more. We have, therefore, to assume that their perceptions will 
vary with the number and manner of their accomplishments, and 
we may almost convince ourselv^ that each examinee who has to 
give evidence concerning his sense-perception should literally un- 
dergo examination to make clear his scholarly status and thereby the 
value of his testimony. Of course, in practice this is not required. 
First of all we judge approximately a man’s nature and nurture and 
according to the impression he makes upon us, thence, his intellec- 
tual status. This causes great mistakes. But, on the other hand, 
the testimony is concerned almost always with one or several phys- 
ical events, so that a simple relational interrogation will establish 
certainly whether the witness knows and attends to the physical 
law in question or not. • But anyway, too little is done to deter- 
mine the means a man uses to reach a certain perception.' If 
instantaneous contradictions appear, there is little damage, for 
in the absence of anything certain, further inferences are fortunately 
made in rare cases only. But when the observation is thal of one 
person alone, or even when more testify but have accidentally the 
same amount of knowledge and hence have made the same mistake, 
and no contradiction appears, we suppose ourselves to possess the 
precise truth, confirmed by several witnesses, and we argue merrily 
on the basis of it. In the meantime we quite forget that contra- 
dictions are our salvation from the trusting acceptance of untruth — 
and that the absence of contradiction means, as a rule, the absence 
of a starting point for further examination. ^ 

For this reason and others modem psychology requires us to be 
cautious. Among the others is the circumstance that perceptions 
are rarely pure. Their purity consists in containing nothing else 
than perception; they are mixed when they are connected with 
imaginations, judgments, efforts, and volitions. How rarely a 
perception is pure I have already tried to shew; judgments almost 
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always acconi^pbiiy it. 1 repeat too, that owing to thia curcumstance 
and our ignoiwce of it, countless testimonies are interpreted alto- 
gether fabely. This is true in many other fields. When, for example^ 
A. Fick says: ** The condition we call sensation occurs in the con- 
sciousness of the subject when his sensory nerves are stimubted,** 
he does not mean that the nervous stimulus in itself is capable of 
. causing the condition in question. This one stimulus b only a 
single tone in the murmur of countless stimuli, which earlier and at 
the saftie time have influenced us and are different in their effect 
on each man. Therefore, that single additional tone will also be 
different in each man. Or, when Bernstein says that Sensation, 
i. e., the stimulation of the sensorium and the passage of this stimu- 
lation to the brain, does not in itself imply the perception of an 
object or an event in the external world,” we gather that the 
objectivity o4 the perception works correctively not more than one 
time out of many. So here again everything depends upon the 
nature and nurture of the subject. 

Sensations are, according to Aubert, still more subjective. They 
are the specific activity of the sense organs, (not, therefore, passive 
as according to Helmholtz, but active functions of the sense organs). 
Perception arises when we combine our particular sensations with 
the pure images of the spirit or the schemata of the understanding, 
especially with the pure image of space. iThe so-called ejection or 
extemalization of sensations occurs only as their scheme and rela- 
tion to the^unity 'of their object.” 

So loivg as anything is conceived as passive it may always recur 
more identically than when it is conceived as active. In the latter 
case the individuality of the particular person makes the perception 
in a still greater degree individual, and makes it almost the creature 
of him who perceives. Whether Aubert is right or not is not our 
task to discover, but if he is right then sense-perception is as various 
as b humanity. The variety is still further increased by means of 
the comprehensive activity which Fischer ^ presupposes. ** Visual 
perception has a comprehensive or compounding activity. We 
never see any absolute simple and hence do not perceive the ele- 
ments of things. We see merely a spatial continuum, and that is 
possible only through comprehensive activity — especially in the 
case of movement in which the object of movement and the environ- 
ment must both be perceived.” But each individual method of 
** comprehension ” is different. And it is uncertain whether thb 

’ E. L; Fischer: Theorif der Gesichtswahmehmung. Mainz 1891. 



iW CBIMINAL PSYCHOIX^ 

■ is puxdly phyiricaL whether only the memory asnsls (so that the'; 
attention in biased by what has been last perceived), whether ima^- 
nation is at work or an especial psychics} activity must be presup- 
posed in compounding the larger elements. The fact is that men 
may perceived an enormous variety of things with a single glance. 
And generally the perceptive power will vary with the skill of the 
individual. The narrowest, smallest, most particularizing glance is • 
that of the most foolish; and the broadest, most comprehensive, 
and comparing glance, that of the most wise. This is particularly 
noticeable when the time of observation is short. The one has 
perceived Httle and generally the least important; the other has 
in the same time seen everything from top to bottom and has dis- 
tinguished between the important and the unimportant, has ob- 
served the former rather longer than the latter, and is able to give 
a better description of what he has seen. And then,^when two so 
different descriptions come before us, we wonder at them and say 
that one of them is untrue.^ 

The speed of apperception has been subjected to measurement by 
Auerbach, Kries, Baxt, von Tigerstedt and Bergqvist, Stem, Vas- 
chide, Vurpass, etc. The results show 0.015 to 0.035 seconds for 
compounded images. Unfortunately, most of these experiments 
have brought little unanimity in the results and have not compared, . 
e. g.fthe apperception-times of very clever people with those of very 
slow and stupid ones. In the variety of perception lies the power 
of presentation (in our sense of the term). In the main pther forces 
assist in this, but when we consider how the senses work in combina- 
tion we must conclude that they determine their own forms. “ If 
we are to say that sense experience instructs us dbnceming the 
manifoldness of objects we may do so correctly if we add the scholium 
that many things could not be mentioned without synthesis.” 

So DSmer writes. But if we approach the matter from another 
side, we see how remarkable it is that .human perceptions can be 
compared at all. Hermann Schwarz says ” According to the 
opinion of the physicists we know external events directly ‘by means 
of the organs, the nerves of which serve passively to support con- 
sciousness in the perception of such events. On the contrary, accord- 
ing to the opinion of most physiologists, the nerve fibers are active 
in the apprehension of external events, they modify it, alter it until 
it is well nigh unrecognizable, and turn it over W consciousness 
only after the original process has undergone still another trans- 

i Cf. Archiv, XVI, 371. * . 
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formAtioii into new fonns of mechanical energy in the gan gliriti 
cells of the outer brain. This is the difference between the physical 
theory of perception and the physiological.” 

In this connection there are several more conditions pertaining 
to ^neral sense-perception. First of all there is that so-called vi- 
cariousness of the senses which substitutes one sense for another, 
in representation. The actual substitution of one sense by another 
as that of touch and sight, does not belong to the present discussion. 
The substitution of sound and sight is only apparent. E. g., when 
1 have several times heard the half-notic^ voice of some person 
without seeing him, I will imagine a deflate face and appearance 
which are pure imagination. So again, if I hear cries for help near 
some stream, 1 see more or less diearly the form of a drowning per- 
son, etc. It is quite different in touching and seeing; if I touch a 
ball, a die, % cat, a cloth, etc., with my eyes closed, then I may so 
clearly see the color of the object before me that I might be really 
seeing it. But in this case there is a real substitution of greater or 
lesser degree. 

The same vicariousness occurs when perception is attributed 
to one sense while it properly belongs to anotlier. This happens 
particularly at such times when one has not been present during 
the event or when the perception was made while only half awake, 
or a long time ago, and finally, when a group of other impressions 
have accompanied the event, so that there was not time enough, if 
I may say, so, properly to register the sense impression. So, e. g., 
some person, especially a close friend, may have been merely heard 
and later quite convincingly supposed to have been seen. Sensitive 
people, who generally have an acutcr olfactory sense than others, 
attach to any perceived odor all the other appropriate phenomena. 
The vicariousnesses of visual sensations are the most numerous and 
the most important. Anybody who has been pushed or beaten, 
and has felt the blows, wjll, if other circumstances permit and the 
impulse is strong enough, be convinced that he has seen his assaulter 
and the manner of the assault. Sometimes people who are shot at 
wiQ claim to have seen the fiight of the ball. And so again they will 
have seen in a dark night a comparatively distant wagon, although 
they have only heard the noise it made and felt the vibration. It 
is fortunate that, as a rule, such people try to be just in answering 
to questions which concern this substitution of one sense-perception 
for another. And such questions ought to be urgently put. That a 
false testimony c^n ciRise significant errors is as obvious as the fact 
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that such substitutions are inost frequent with nervous and imagina- 
tive persons. 

Still more significant is that characteristic phenomenon, to us 
of considerable importance, which might be called retrospective 
illumination of perception. It consists in the appearance of a sense- 
perception under conditions of some noticeable interruption, when 
the stimulus does not, as a rule, give rise to that perception. I cite 
a simple example in which I first observed this fact. Since I was a 
child there had been in my bed-room a clock, the loud ticking of which 
habit of many years prevented my hearing. Once, as I lay awake 
in bed, I heard it tick suddenly three times, then fall silent and 
stop. The occurrence interested me, I quickly got a light and^ 
examined the clock closely. The piendulum still swung, but without 
a sound; the time was right. I inferred that the clock must have 
stopped going just a few minutes before. And I soon found out 
why: the clock is not encased and the weight of the pendulum hangs 
free. Now under the clock there always stood a chair which this 
time had been so placed as to be inclined further backward. The 
weight followed that inclination and so the silence came about. 

I immediately made an experiment. I set the clock going again, 
and again held the weight back. The last beats of the pendulum 
were neither quicker nor slower, nor louder or softer than any others, 
before the sudden stoppage of the clock. I believe the explanation 
to be as follows: As customary noises especially are unheard, I 
did not hear the pendulum of the clock. But its suddcgti stopping 
disturbed the balance of sound which had been dominating the 
room. This called attention to the cause of the disturbance, i. e., 
the ticking which had ceased, and hence perception W^s intensified 
backwards and I heard the last ticks, which I had not perceived 
before, one after another. The latent stimulus caused by the ticking 
worked backward. My attention was naturally awakened only 
after the last tick, but my perception was^ consecutive. 

I soon heard of another case, this time, in court. There was a 
shooting in some house and an old peasant woman, who was busy 
sewing in the room, asserted that she had just before the shooting 
heard a few steps in the direction from which the shot must have 
come. Nobody would agree that there was any reason for sup- 
posing that the person in question should have made his final steps 
more noisily than his preceding ones. But I am convinced that the 
witness told the truth. The steps of the new arrival were perceived 
subconsciously; the further disturbance of tb3 perception hindered' 
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her ocGupatiCMIieiid finely, when she was frightened by the shot, 
the upper levels of consciousness were illuminated and the noises 
which had already reached the subconsciousness passed over the 
threshold and were consciously perceived. 

I learned from an especially significant case, how the same thing 
could happen with regard to vision. A child was run over and killed 
► by a careless coachman. A pensioned oflScer saw this through the 
window. His description was quite characteristic. It was tlie 
anniversary of a certain battle. The old gentleman, who stood by 
the window thinking about it and about his long dead comrades, 
was looking blankly out into the street. The horrible cry of the 
^unhappy child woke him up and he really began to see. Then he 
observed that he had in truth seen everything that had happened 
h^ore the child w^ knocked over — i. e., for ^ome reason the coach- 
man had turned around, turning the horses in such a way at the 
same time that the latter jumped sidewise upon the frightened cliild, 
and hence the accident. The general expressed himself correctly 
in this fashion: “ I saw it all, but I did not perceive and know that 
I saw it until after the scream of the child.*’ He offered also in 
proof of the correctness of his testimony, that he, an old cavalry 
officer, would have had to see the approaching misfortune if he had 
consciously seen the moving of the coachman, and then he would 
have had to be frightened. But he knetv^ definitely that he was 
frightened only when the child cried out — he could not, therefore, 
have consciously perceived the preceding event. His story was 
confirmpd by other witnesses. 

This psychological process is of significance in criminal trials, 
inasmuch as •many actionable cases depend upon sudden and un- 
expected events, where retrospective illumination may frequently 
come in. In such cases it is most important to determine what 
actually has been perceived, and it is never indifferent whether we 
take the testimony in question as true or not. 

With regard to the senses of criminals, Lombroso and Ottolenghi 
have asserted that they are duller than those of ordinary people. 
The assertion is based on a collection made by Lombroso of instances 
of the great indifference of criminals to pain. But he has overlooked 
the fact that the reason is quite another thing. Barbarous living 
and barbarous morals are especially dulling, so that indifference 
to pain is a characteristic of all barbarous nations and characters. 
Inasmuch as there are many criminals among barbarous people, 
barbarity, crimiyality and indifference to pain come together in a 
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large number of cases. But there is nothing remarkable in this, 
and a direct relation between crime and dullness of the senses can 
not be demonstrated. 

(b) The Sense of Sight. 

Section 37. (2) General Considerations, 

Just as the sense of sight is the most dignified of all our senses, it 
is also the most important in the criminal court, for most witnesses 
testify as to what they have seen. If we compare sight with the 
hearing, which is next ih the order of importance, we discover the 
well-known fact that what is seen is much more certain and trust- 
worthy than what is heard. It is better to see once than to. hear 
ten times,’* says the universally-valid old maxim. No exposition, 
no description, no complication which the data of other senses offer, 
can present half as much as even a fleeting glance. Hence too, no 
‘ sense can offer us such surprises as the sense of sight. If I imagine 
the thunder of Niagara, the voice of Lucca, the explosion of a 
thousand cartridges, etc., or anything else that I have not heard, 
my imagination is certainly incorrect, but it will differ from reality 
only in degree. It is quite different with visual imagination. We 
need not adduce examples of magnificence like the appearance of 
the pyramids, a tropical light; of a famous work of art, a storm at 
sea, etc. The most insignificant thing ever seen but variously 
pictured in imagination will be greeted at first sight with the words; 
“ But I imagined it quite different! ” Hence the tremendous im- 
portance of every local and material characteristic which the qriminal 
court deals with. Every one of us knows how differently he has, as 
a rule, imagined the place of the crime to be; how difficult it is 
to arrive at an understanding with the witness concerning some 
unseen, local characteristic, and how many mistakes false images of 
the unseen have caused. Whenever I ciceroned anybody through 
the Graz Criminal Museum, I was continually assailed with “ Does 
this or that look so? But I thought it looked quite different!” 
And the things which evoke these exclamations are such as the 
astonished visitors have spoken and written about hundreds of 
times and often passed judgments upon. The same situation occurs 
when witnesses narrate some observation. When the question 
involves the sense of hearing some misunderstanding may be popu- 
larly assumed. But the people know little of opticalrillusions and 
false visual perceptions, though they are aware that incorrect audi- 
tions are frequent matters of fact. Moreovei^ to jhe heard object. 
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a large numb^iof n^pre or less certain precautionary judgments are 
attached. If anybody, e. g., has heard a shot, stealthy footsteps, 
crackling flames, we take his experience always to be approximate. 
We do not do so when he assures us he has seen these things or 
their causes. Then we take them — barring certain mistakes in 
observation, — to be indubitable perceptions in which misunder- 
^ standing is impossible. 

• In this, again, is the basis for the distrust with which we meet 
testimony concerning hearsay. For we feel uncertain in the mere 
absence of the person whose conversation is reported, since his 
value can not be determined. But a part of the mistrust lies in the 
fact that it is not vision but the perennially half-doubted hearing 
that is in issue. Lies are assigned mainly to words; but there are 
lies which are visual (deceptions, maskings, illusions, etc.). Visual 
lies are, however, a diminishing minority in comparison with the lies 
that are heard. 

The certainty of the correctness of vision lies in its being tested 
with the sense of touch, — i. e. in the adaptation of our bodily 
sense to otherwise existing tilings. As Helmholtz says, The agree- 
ment between our visual perceptions and the external world, rests, 
at least in the most important matters, on the same ground that all 
our knowledge of the actual world rests on, ujion the experience 
and the lasting test of their correctness b^ means of experiments, 
i. e., of the movements of our bodies.” This would almost make it 
seem that yie supreme judge among the senses is the touch. But 
that is not intended; we know well enough to what illusions we are 
subject if we trust the sense of touch alone. At the same time we 
must suppose that the question here is one of the nature of the body, 
and this can be measured only by something similar, i. e., by our 
own physical characteristics, but always under the control of some 
other sense, especially the sense of sight. 

The visual process itself consists, according to Fischer, “of a 
compounded series of results which succeed each other with ex- 
traordinary rapidity and are causally related. In this series the 
following elements may principally be distinguished. 

(1) The physico-chemical process. 

(2) The physiologico-sensory. 

(3) The psychological. 

(4) The phy#iologico-motor. 

(5) The process of perception.” 

It is not our ta|Sk t# examine the first four elements. In order 
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clearly to understand the variety of perception* vp have to deal 
with the last only. 1 once tried to e^lain this by means of the 
phenomenon of instantaneous photographs (cinematographs). If 
we examine one such representing an instant in some quick 
movement* we will assert that we never could have perceived 
it in the movement itself. This indicates that our vision is 
slower than that of the photographic apparatus* and hence* that ^ 
we do not apprehend the smallest particular conditions* but that 
we each time unconsciously compound a group of the smallest 
conditions and construct in that way the so-called instantaneous 
impressions. If we are to compound a great series of instantaneous 
impressions in one galloping step* we must have condensed and 
compounded a number of them yi order to get the image that we 
see with our eyes as instantaneous. We may therefore say that the 
least instantaneous image we ever see with our eyes contains many 
parts which only the photographic apparatus can gr^p. Suppose 
we call these particular instances a, b, c, d, e, f, g, h, i* j* k, 1* m; 
it is self-evident that the manner of their composition must vary 
with each individual. One man may compound his elements in 
groups of three: a, b* c, — d, e, f, — g, h, i, etc. ; another may proceed 
in dyads: a,b, — c*d, — e,f, — g,h, — etc.; a third may have seen 
an unobservable instant later* but constructs his image like the first 
man: b, c,d, — 1* m* n, fete.; a fourth works slowly and rather in- 
accurately, getting: a, c, d, — f, h, i, — etc. Such variations mul- 
tiply, and when various observers of the same event ^describe it 
they do it according to their different characteristics. And the 
differences may be tremendous. Substitute numerals for letters and 
the thing becomes clear. The relative slowness of our^apprehension 
of visual elements has the other consequence that we interpolate 
objects in the lacimse of vision according to our expectations. The best 
example of this sort of thing would be the perception of assault and 
battery. When ten people in an inn see how A raises a beer glass 
against B’s head, five expect: “Now lie’ll pound him,” and five 
others: “ Now he’ll throw it.” If the glass has reached B’s bead 
none of the ten observers have seen how it reached there, but the 
first five take their oath that A pounded B with the glass, and the 
other five that he threw it at B’s head. And all ten have really 
seen it, so firmly are they convinced of the correctness of their swift 
judgment of expectation. Now* before we treat \he witness to 
some reproaeh like untruth, inattention, silliness, or something 
equally nice, tve had better consider whethex his ^story is not true. 
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and whether difficulty might not really lie in the imperfection 
of pur own senioiy processes. This involves partly what laebmann 
has called ‘‘ anthropocentric vision,” i. e., seeing with man as the 
center of thii^. Idebmann further asserts, “ that we see things 
only in persjiective sizes, i. e., only from an angle of vision varying 
with their approach, withdrawal and change of position, but in no 
9 sense as definite cubical, linear, or surface sizes. The apparent size 
of an object we call an angle of vision at a certain distance. But, 
what indeed is the different, true size? We know only relations of 
magnitude.” This description is important when we are dealing 
with testimony concerning size. It seems obvious that each wit- 
ness who speaks of size is to be asked whence he had observed it, 
but at the same time a great mp,ny unexpected errors occur, es- 
pecially when what is involved is the determination of the size of 
an object in tlie same plane. One need only to recall the meeting 
of railway tracks, streets, alleys, etc., and to remember how different 
in size^ according to the point of view of the witness, various objects 
in such places must appear. Everybody knows that distant things . 
sAm smaller than near ones, but almost nobody knows what the 
difference amounts to. For examples see Lotze, “ Medical Psy- 
chology,” Leipzig, 1852. 

In addition we often think that the clearness of an object repre- 
sents its distance and suppose that the fifst alone determines the 
latter. But the distinctness of objects, i. e., the perceptibility of a 
Hght-impregsion, depends also upon the ab.solute brightness and the 
differences in brightness. The latter is more important than is 
supposed. Try to determine how far away you can see a key-liole 
when the wal> containing the door is in the shadow, and when there 
is a window opposite the key-hole. A dark object of the size of a 
key-hole will not be visible at one hundredth of the distance at which 
the key-hole is perceived. Moreover, tlie difference in intensity 
is not alone in consideration; the intensity of the object with regard 
to its background has yet to l>e considered. Aubert has shown that 
the accuracy of the distinction is the same when a square of white 
paper is looked at from an angle of 18", and when conversely a 
square of black paper on white background is looked at from an 
angle of 35". “ When we put a gray paper in the sunshine, it may 
become#objectively brighter than white paper in shadow. But this 
does not pre'^^nt us from knowing one as gray and the other as 
pure white. We separate the color of the object from the intensity 
of the incident light.”# But this is not always so simple, inasmuch as 
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we know in the <Me in hand which paper is gray apd which whit^ 
which is in the sunlight and which in the shadow. But if these facte 
are not known mistakes often occur so that a man dressed in dark 
clothes but in full light will be described as wearing lighter clothes 
than one who wears light clothes in the shadow. 

DiiSFerences of illumination reveal a number of phenomena diffi- 
cult to explain. Fechner calls attention to the appearance of stars: v 
** At nighjb everybody sees the stars, in daylight not even Sirius or 
Jupiter is seen. Yet the absolute difference between those places 
in the. heavens where the stars are and the environing places is. just 
as great as in the night — there is only an increase in illumination.” 
Of still greater importance to us is the circumstance noted but not 
explained by Bernstein. If, in daylight, we look into a basement 
room from outside, we can perceive nothing, almost; everything is 
dark, even the wiiidows appear black. But in the evening, if the 
room is ever so slightly illuminated, and we look into it from out- 
side, we can see even small articles distinctly. Yet there was much 
intenser light in the room in question during the day than the single 
illumination of the night could have provided. Hence, it is asserted, 
the difference in this case is a standard one. In open day the eye 
is accustomed to the dominating brightness of daylight, beside 
which the subdued illumination of the room seems relatively dark. 
But in the evening one^'is in the dark, and hence even the little 
light of a single candle is enough to enable one to see. That this 
explanation is untrue is shown by the fact that the phenomenon is 
not regulated even when the circumstances in question afe made 
identical. If, for example, you approach the window in daylight 
with your eyes shut, lean your forehead against the pane and 
shut out the light on the sides with your hands, and then open your 
eyes, you see as little in the room as when you looked into it without 
performing this ceremony. So again, if during the night you gazed 
at some near-hy gas lamp and then glanced into the room, there 
is only a few moments’ indistinctness at most, after that the single 
candle is enough. The reason, then, must be different from the 
assigned one — but whatever it is, we need only to maintain that 
immediate judgment concerning numerous cases involving situa- 
tions of this kind would be overhasty. It is often said that a witness 
was able to see this or that under such and such illumination, or 
that he was unable to see it, although he denies hish ability or in- 
ability. The only solution of such contradictions is an experiment. 
The attempt must be made either by the >idgq or some reliable 
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third penwn, ^ discover whether, under the same ronditiona of 
illumination, anything could be seen at the place in question or not 

As to what may be seen in the distance, experiment again, is the 
best judge. The human eye is so very different in each man that 
even the acute examination into what is known of the visual image 
of the Pleiades shows that the average visual capacity of classic 
^ periods is no different from our own, but still that there was great 
variety in visual capacity. What enormous visual power is attributed 
to half-civilized and barbarous peoples, especially Indians, Esqui- 
mos, etc.! Likewise among our own people there are hunters, 
mountain guides, etc., who can see so clearly in the distance that 
mere stories about it might be fables. In the Bosnian campaign of 
1878 we had a soldier who in nupierous cases of our great need to 
know the enemy’s position in the distance could distinguish it with 
greater accuracy than we with our good field-glasses. He was the 
son of a coat-miner in the Styrian mountains, and rather a fool. 
Incidentally it may be added that he had an incredible, almost animal 
power of orientation. 

As we know little concerning far-sightedness, so also wc are 
unable to define what near-sighted people can see. Inasmuch as 
their vision does not carry, they are compelled to make intellectual 
supplementations. They observe the form, action, and clothes of 
people more accurately than sharp-eyed ()ei1$ons, and hence recognize 
acquaintances at a greater distance than the latter. Therefore, 
before an assertion of a short-sighted man is doubted an experiment 
should be made, or at least another trustworthy short-sighted person 
should be asked for his opinion. 

The background of objects, their movement and form have de- 
cided effects on the difference in visual perception. It is an ancient 
observation that lengthy objects like poles, wires, etc., are visible 
at incomparably greater distances than, e. g., squares of the same 
length. In examination it has been shown that the boundary of 
accurate perception can liardly l)e determined. I know a place 
where under favorable illumination taut, white and very thin tele- 
phone wires may be seen at a distance of more than a kilometer. 
And this demands a very small angle of vision. 

Humboldt calls attention to the large number of “ optif*al fables.’ 
He assures us that it is certainly untrue that the stars may be seen 
m daylight fi^m a deep well, from mines, or high mountains, al- 
though this has been repeatedly affirmed since Aristotle. 

The explanation o^our power to see veiy thin, long objects at 



a very great distance, is not our affair, but is of im^prtance because 
it serves to explain a number of similar phenomena spoken of by 
witnesses. We have either incorrectly to deny things we do not 
understand, or we have to accept a good deal that is deniable. We 
will start, therefore, with the well-known fact that a point seen* for 
a considerable time may easily disappear from perception. This 
has been studied by Helmholtz and others, and he has shown how ^ 
difficult it is to keep a point within the field of vision for only ten 
or twenty minutes. Aubert examines older studies of the matter 
and concludes that this disappearance or confusion of an object is 
peripheral, but that fixation of a small object is always difficult. 

If we fix a distant point it is disappearing at every instant so that an 
accurate perception is not possible; if however we fix upon a long, 
thin body, e. g., a wire, it is unnecessary to fix a single point and we 
may see the object with a wandering eye, hence more^ clearly. 

Helmholtz adds that weakly objective images disappear like a 
wet spot on warm tin, at the moment a single point is fixed, as does 
e. g., a landscape seen at night. This last acute observation is the 
basis of many a testimony concerning the sudden disappearance of 
an object at night. It has helped me in many an examination, and 
always to advantage. 

In this connection the over-estimation of the moon’s illuminating 
power is not to be forgotten. According to Helmholtz the power of 
the full moon is not more than that of a candle twelve feet away. And 
how much people claim to have seen by moonlight! Df. Vincent ^ 
says that a man may be recognized during the first quarter^ at from 
two to six meters, at full moon at from seven to ten meters, and 
at the brightest full moon, an intimate may be recoghfaed at from 
fifteen to sixteen meters. This is approximately correct and indi- 
cates how much moonlight is over-estimated. 

In addition to the natural differences of sight there are also those 
artificially created. How much we may help ourselves by skilful 
distinctions, we can recognize in the well-known and frequently- 
mentioned business of reading a confused handwriting. We aim to 
weaken our sense-perception in favor of our imagination, i. e. so 
to reduce the clearness of the former as to be able to test upon it 
in some degree a larger number of images. We hold the MS. away 
from us, look at it askant, with contracted eyebrows, , in different 
lights, and finally we read it. Again, the converse eccurs. If we 
have seen something with a magnifying glass we later recognize 

1 Vincent: Trait4 de M4decine l^ale de L6grand <hi Saule. 
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details without its help. Definite conditions may bring to Ught 
very great distinctions. A body close to the face or in the middle 
distance looks different accordkg as one eye or both be used itf 
examining it. This is an old story and explains the queer descriptions 
we receive of such objects as weapons and the like, which were 
suddenly held before the face of the deponent. In cases of mur- 
^ derous assault it is certain that most uncanny stories are told, later 
explained by fear or total confusion or intentional dishonesty, but 
really to be explained by nothing more than actual optical processes. 

I do not believe that binocular vision is of much importance in 
the law; I know of no case in ordinary vision where it matters whether 
one or both eyes have been used. It is correct to assert that one side 
or the other of a vertically held hand will be clearer if, before looking 
at it with both eyes, you look at it with one or the other, but this 
makes little difference to our purpose. It must be maintained that 
. a part of whaf we see is seen with one eye only, — if, e. g., I look at the 
sky and cover one eye with my hand, a certain portion of the heaven 
disappears, but I observe no alteration in the remaining portion. 
When I cover the other eye, other stars disappear. Therefore, in 
binocular vision certain things are seen with one eye only. This 
may be of importance when an effect has been observed first with 
both eyes, then with one; raising the question of the difference in 
observation — but such a question is rare. * 

There are two additional things to consider. The first is the prob- 
lem of the influence of custom on increasing visual power in dark- 
ness. This^power is as a rule undervalued. No animal, naturally, 
can see anything in complete darkness. But it is almost unbelievable 
how much can be seen with a very little light. Here again, pris- 
oners tell numerous stories concerning their vision in subterranean 
prisons. One saw so well as to be able to throw seven needles about 
the cell and then to find them again. Another, the naturalist Quatre- 
mere-Disjonval, was able so accurately to observe the spiders in 
his cell as to make the observation the basis for his famous “ Araneo- 
logie.” Aubert tells of his having had to staj’^ in a room so dark as 
to make it necessary for others to feel their way, but nevertheless 
being able to read books without detection because the others could 
not see the books. 

' How quickly we get used to darkness and how much more we 
see after a wl^le, is well known. It is also certain that the longer 
you are in darlrnpaa the more you see. You see more at the end of a 
day than after a few hpurs, and at the end of a year, still more. The 
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eye»,parhap8» dianges in some degree for just this ]^urpose. But a 
prolonged use of the visual mechanism tends to hypertrophy — 
or atrophy, as the eyes of deep-sea fishes show. It is well, in any 
event, to be careful about contradicting the testimonies of patients 
who have long lived in the dark, concerning what they have seen. 
The power to see in the dark is so various that without examination, 
much injustice may be done. Some people see almost nothing at^ 
twilight, others see at night as well as cats. And in court these 
differences must be established and experimentally verified. 

The second important element is the innervation of the muscles 
in consequence of movement merely seen. So Strieker points out, 
that the sight of a man carrying a heavy load made him feel tension 
in the muscles involved, and again, when he saw soldiers exercising, 
he almost was compelled openly to act as they. In every case the 
muscular innervation followed the visual stimulus. 

This may sound improbable but, nevertheless, everybody to 
some degree does the identical things. And at law the fact may 
be of importance in cases of assault and battery. Since I learned 
it, I have repeatedly observed in such cases, from harmless assault 
to murder, that people, although they had not been seen to deal 
any blows, were often accused of complicity simply because they 
were making suspicious movements that led to the following in- 
ference: They stuck their hands into their trousers pocket looking 

for a knife, clenched their fists, looked as if they were about to 
jump, swung their hands.” In many such cases it ai^eared that 
the suspects were harmless spectators who were simply more obvious 
in their innervation of the muscles involved in the assault they 
were eagerly witnessing. This fact should be well kept in mind; 
it ma^ relieve many an innocent. 

Section 38. (2) Color Vision, 

Concerning color vision only a few facts will be mentioned: 1. 
It will be worth while, first of all, to consider whether color exists. 
Liebmann holds that if all the people were blind to red, red would 
not exist; red, i. e., is some cervical phantasy. So are light, sound, 
warmth, taste, etc. With other senses we have another world. 
According to Helmholtz, it is senseless to ask whether cinnabar 
is red as we see it or is only so as an optical illusion. “ The sensation 
of red is the normal reaction of normally constructeiJ eyes to light* 
reflected from cinnabar. A person blind to red, will see cinnabar 
as black, or a dark grayish yellow, and thisjs the correct reaction 
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for these aj^nnal eyes. But he needs to know that his qros are 
d^erent f ro0| those of other people. In itself the sensation is neither 
more correct nor less correct than any other even though those who 
can see red are in the great majority. The red color of cinnabar exists 
as such only in so far as there are eyes which are similar to those 
of the majority of mankind. As such light reflected from cinnabar 
may not properly be called red; it is red only for especial kinds of 
eyes.” This is so unconditionally incorrect that an impartial judge 
of photography says ^ that eveiy^thing that normal eyes call violet 
and blue, is very bright, and everything they call green and red is 
very dark. The red-blind person will see as equal certain natural 
reds, greens and gray-yellows, both in intensity and shadow. But 
on the photograph he will be able to distinguish the differences in 
brightness caused by these three otherwise identical colors. We 
may, therefore, assume that colors possess objective differences, and 
that these objective differences are perceived even by persons of 
normal vision. But whether I am able to sense the same effect 
in red that another senses, and whether I should not call red blue, 
if I had the color-^Hls^on of another, is as impossible to discover as it 
is useless. When the question of color is raised, therefore, we will 
try to discover only whether the person in question has normal color- 
vision, or what the nature and degree of his abnormality may be. 

2. It is not unimportant to know Vhether single tints are 
recognizable in the distance. There have been several examinations 
of this fajt. Aubert ^ constructed double squares of ten milli- 
meters ^nd determined the angle of vision at which the color as 
such could be seen. His results were: 




COLOR OP THE 
SQUARE 

WHITE 

BACKGROUND 

BLACK 

White 


39" 

Red 

1' 43* 

59" 

Light Green . . . . . 

r 54'' 

r 49" 

Dirty Red 

3' 27'' 

1' 23* 

Blue 

S' 43* 

4' 17* 

Brown 

4' 55* 

V 23* 

Light Blue 

2' 17* 

1' 23* 

Orange 

1' 8* 

0' 39* 

Gray 

4' 17* 

1' 23* 

Rose 

2' 18* 

3' 49* 

Yellow 

3' 27* 

0' 39* 


■V 


1 W. Heinrich: fjbersicht der Methodcn bei Untersuchung der Farbenwahr- 
nehmungen. Krakau 1900. 

^ Physiologic der ^etzHaut. Breslau 1865. 
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It is interesting to notice that the angle for blue on a white back- 
ground is almost nine times that for white, orange, or yellow on a 
black background. In cases where colors are of importance, there- 
fore, it will be necessary to discover the color and the nature of its 
background before the accuracy of the witness can be established. 

S. It is well knovm that in the diminution of brightnesses 
Ted disappears before blue, and that at night, when all colors have 4 
disappeared, the blue of heaven is still visible. So if anybody asserts 
that he has been able to see the blue of a man’s coat but not his 
red-brown trousers, his statement is possibly true, while the converse 
would be untrue. But there are no reliable or consonant accounts 
of the order in which colors disappear in increasing darkness. The 
knowledge of this order would help a great deal in the administra- 
tion of criminal justice. 

4 . The retina will not see red at the periphery, because there are . 
no red rods there. A stick of red sealing wax drawn across the 
eye from right to left, appears at the j^eriphery of the visual field 
to be black. If, then, a witness has not looked right at a definitely 
red object, and has seen it askance, he has certainly not observed 
its color. The experiment may be made by anybody. 

5 . According to Quantz ^ objects in less retractable colors (red, 
orange, yellow, and purple) look 0.2 to 3 . 6 % bigger against white, 
while blue, blue-green, artd violet objects appear from 0.2 to 2.2% 
smaller. Dark and long-lined objects seem longer; bright and 
horizontal seem wider. And these facts are significant ^when wit- 
nesses judge of size. 

6. If colors are observed through small openings, especially 
through very small holes, the nuances become essentially different 
and green may even seem colorless. 

7. According to Aubert, sparkle consists of the fact that one point 
in a body is very bright while the brightness diminishes almost 
absolutely from that point; e. g., a glancing wire has a very narrow 
bright line with deep shadows on each side; a ball of mercury in a 
thermometer, a shining point and then deep shadow. When we 
see this we say it sparkles because we unite it with a number of 
similar observations. It is therefore conceivable that at a great 
distance, under conditions of sharp or accidental illuminations, etc., 
we are likely to see things as sparkling which do not do so» in the 
least. With the concept “ sparkling,” moreover, we \/dnd to unite, 

1 J. 0. Quantz: The Influence of the Color of Surfaces on our Estimation of . 
their Biagnitudes. Am. Journal of Psychology VII, 95*^ , 



§3^ f CEIMINAt PSYCHOLOGY * 207 

at least underi certain circumstances, definite images, and hence 
« glancing weapons ” are often seen in places where there were only 
quite harmless dull objects. So also coins are seen to sparkle where 
really there are none. 

Section 39. (3) The Blind Sjxd, 

Everybody knows what the blind spot is, and every psychology 
and physiology text-book talks about it. But as a rule it is identified 
only with the little point and the tiny cross pictured in the text- 
books, and it is supposed that it does not much matter if the little 
cross, under certain circumstances, can not be seen. But it must not 
be forgotten that the size of the blind spot increases with the dis- 
tance so that at a fairly great distance, possibly half the length of a 
room, the blind spot becomes so great that a man’s head may dis- 
appear from .the field of vision. According to Helmholtz: “The 
eflFect of the blind spot is very significant. If we make a little cross 
on a piece of paper and then a spot the size of a pea two inches to 
the right, and if we look at the cross with the left eye closed, the 
spot disappears. The size of the blind spot is large enough to cover 
in the heavens a plate which has twelve times the diameter of the 
moon. It may cover a human face at a distance of 6', but we do 
not observe this because we generally fill out the void. If we see a 
line in the place in question, we see it unbroken, because we know 
it to be so, and therefore supply the missing part.” 

A number of experiments have been made with more or less 
success io explain the blind spot. It is enough for us to agree that 
we see habitually with both eyes and that the “ spot as big as a 
pea ” disapp&rs only when we look at the cross. But when we fix 
our eyes on anything we pay attention to that only and to nothing 
else. And it is indifferent to us if an uninteresting object disappears, 
so that the moment we begin to care about the “ spot as large as a 
pea,” it is immediately to l^and and needs no imaginative completion. . 
If it be objected that fixing with the eyes and being interested are 
not identical, we reply that a distinction is made only in experiment. 
You fix one point and are interested in the other because you expect 
it to disappear. And this experiment, as anybody wifi immediately 
recognize, has its peculiar difficulty, because it requires much con- 
centratlbn not to look at the point which interests us. This never 
. happens in the daily life, and it will not be easy to fix a point which 
is not interesting. 

At the same time ^here are conceivable cases in which objects 
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seen askance may be of importance, and where th^ visual fixation 
of a single point will not reveal every reflection that fell on the blind 
spot. I have not met with a practical case in which some fact or 
testimony could be explained only by the blind spot, but such cases 
are conceivable. 


Section 40. (c) The Sense of Hearing. 

We have two problems with regard to sound — whether the 
witnesses have heard correctly, and whether we hear them correctly. 
Between both witnesses and ourselves there are again other factors. 
Correct comprehension, faithful memory, the activity of the imagi- 
nation, the variety of influences, the degree of personal integrity; 
but most important is the consideration, whether the witness has 
heard correctly. As a general thing we must deny in most cases 
completely accurate reproduction of what witnesses, have heard. 
In this connection dealing with questions of honor is instructive. If 
the question is the recall of slander the terms of it will be as various 
as the number of witnesses. We discover that the sense, the tend- 
ency of slander is not easily mistaken. At least if it is, I have not 
observed it. The witness, e. g., will confuse the words “ scamp,’’ 

“ cheat,” ‘‘ swindler,” etc., and again the words: ” ox,” ** donkey,” 

” numbskull,” etc. But lie will not say that helias heard ” scamp ” 
where what was said was “ donkey.” He simply has observed that 
A has insulted B with an epithet of moral turpitude or of stupidity 
and under examination he inserts an appropriate term. Qften people 
hear only according to meanings and hence the difiiculty of getting 
them to reproduce verbally and directly something said by a third 
person. They always engage upon indirect narration* because they 
have heard only the meaning, not the words. Memory has nothing 
to do with this matter, for when in examination, a witness is requested 
to reproduce directly what he has just heard, he will reproduce 
.no more than the sense, not the words. , Not to do so requires an 
unusual degree of intelligence and training. 

Now if the witnesses only reproduced the actual meaning of what 
they heard, no harm would be done, but they tell us only what they 
suppose to be the meaning, and hence we get a good many mistakes. 
It does seem as if uneducated and half-educated people are able 
to shut their ears to all things they do not understand. Evefi purely 
' sensory perception is organized according to intelligeift capacity. « 

If tliis is kept in mind it will be possible correctly to interpret . 
testimonies in those difficult instances in wifich one man narrates 
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what he has from another concerning his own statement, and 
where it might be quite impossible to judge the nature and culture 
of this third person. There are a few other conditions to consider 
besides. 

If we have to discover a person’s hearing power or his hearing 
power under definite conditions, it is best never to depend, in even 
slightly important cases, on vocal tests merely. The examination 
must be made by experts, and if the case is really subtle it must be 
made under the same circumstances of place and condition, and with 
the same people as in the original situation. Otherwise nothing 
pertain can be learned. 

The determination of auditory power is, however, insuflScient, for 
this power varies with the degree any individual can distinguish a 
single definite tone among many, hear it alone, and retain it. And 
this varies npt only with the individual but also with the time, the 
place, the voice, etc. In my bed-room, e. g., and in three neighboring 
rooms I have wall-clocks each of which is running. The doors of 
the room are open right and left. At night when everything is 
quiet, I can sometimes hear the ticking of each one of these clocks; 
immediately isolate one completely and listen to that so that the 
ticking of the other three completely disappears. Then again I 
may kindly command myself not to hear this ticking, but to hear 
one of the other three, and I do so, though I fail to hear two clocks 
together at just the same instant. On another day under similar 
circumstances I completely fail in this attempt. Either I hear 
none of the clocks in particular, or only for a short time, which results 
in the ticking’s being again lost in the general noise; or I do hear the 
ticking of ond clock, but never of that which I have chosen to hear. 

This incident is variously explicable and the experiment may be 
repeated with various persons. It indicates that auditory capacity, 
is exceedingly differentiated and that there is no justification for 
aprioristic doubt of especial powers. It is, however, admittedly 
difficult to say how experiments can be made under control. 

There are still a few more marvels. It is repeatedly asserted, 
e. g., by Tyndall, that a comparatively large number of people do 
not hear high tones like the chirping of crickets, although the normal 
hearing of such people is acute. Others again easily sense deep 
tones bi!t distinguish them with difficulty because they retain only 
a roll or roar, but do not hear the individual tones.^ And generally, 

^ 1 Pe(yte of extreme old age do not seem to be able to hear shrill tones. A 
friend of mine report^this m be the case with the composer, Robert Frans. 
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almost all people have difficulty in making a corre^ valuation of 
the direction of sound. Wundt says that we locate powerful sounds 
in front of us and are generally better able to judge right and left 
than before and behind.^ These data, which are for us quite im- 
portant, have been subjected to many tests. Wundt’s statement 
has been confirmed by various experiments which have shown that 
sound to the right and the left are best distinguished, and sounds in 
front and below, in front to the right and to the left, and below, to 
the right and to the left, are least easily distinguished. Among the 
experimenters were Preyer, Amheim, Kries, MUnsterberg. 

All these experiments indicate certain constant tendencies to 
definite mistakes. Sounds in front are often mistaken for sounds 
behind and felt to be higher than, their natural head-level. Again, 
it is generally asserted that binaural hearing is of great importance 
for the recognition of the direction of sound. With, one ear this 
recognition is much more difficult. This may be verified by the 
fact that w:e turn our heads here and there as though to compare 
directions whenever we want to make sure of the direction of sound. 
In this regard, too, a number of effective experiments have been made. 

When it is necessaiy to determine whether the witness deposes 
correctly concerning the direction of sound, it is best to get the 
official physician to find out whether he hears with both ears, and 
whether he hears equally well with both. It is observed that persons 
who hear excellently with both ears are unfortunate in judging the 
direction of sound. Others again are very skilful in 1j;iis matter, 
and may possibly get their skill from practice, sense of locajity, etc. 
But in any case, certainty can be obtained only by experimentation. 

With regard to the conduction of sound — it is to be noted that 
sound is carried astonishingly far by means of compact bodies. 
The distance at which the trotting of horses,’ the thunder of cannons, 
etc., may be heard by laying the ear close to the ground is a common- 
place in fiction. Therefore, if a witness testifies to have heard 
something at a great distance in this way, or by having laid his ear to 
the wall, it is well not to set the evidence aside. Although it will be 
difficult in such cases to make determinative experiments, it is use- 
ful to do so because the limits of his capacity are then approximated. 

Under certain circumstances it may be of importance to know 
what can be heard when the head, or at least the ear, is und^r water. 
The experiment may be made in the bath-room, by setting the 
back of the head under water so that the ears are completely covered 

1 W. Wundt: GrundzUge. • • 
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but the moul^ and the eyes are free. The mouth must be kept 
dosiMi so that there shall be no intrusion of sound through the 
Eustachian tube. In this condition practically no sound can be 
heard which must first pass through the air. If, therefore, anybody 
even immediately next to you, speaks ever so loud, you can hear 
only a minimum of what he says. On the other hand, noises that 
are conducted by compact bodies, i. e. the walls, the bath, and the 
water, can be heard with astonishing distinctness, especially if the 
bath is not detachable but is built into the wall. Then if some 
remote part of the building, e. g. some wall, is* knocked, the noise 
is heard perfectly well, although somebody standing near the bath 
hears nothing whatever. This may be of importance in cases of 
accident, in certain attempts at drowning people, and in accidental 
eaves-dropping. 

There are^ several things to note with regard to deaf persons, or 
such as have difficulty with their hearing. According to Fechner, 
deafness begins with the inability to hear high tones and ends with 
the inability to hear deep ones, so that it often happens that com- 
plainants are not believed because they still hear deep tones. Again, 
there are mistakes which rise from the fact that the deaf often learn 
a great deal from the movements of the lips, and the reading of 
these movements has become the basis of the so-called “ audition ” 
of deaf mutes. There are stories of deaf mutes who have perceived 
more in this way, and by means of their necessary and well-prac- 
tised synthesis of impressions, than persons with good hearing power. 

The differences that age makes in hearing are of importance. 
Bezold has examined a large number of human ears of different ages 
and indicateif that after the fiftieth year there is not only a successive 
decrease in the number of the approximately normal-hearing, but 
there is a successively growing increase in the degree of auditory 
limitation which the ear experiences with increasing age. The 
results are more surprising than is supposed. 

Not one of 100 people over fifty years of age could understand 
conversational speech at a distance of sixteen meters; 10.5% under- 
stood it at a distance of eight to sixteen meters. Of school children 
46.5% (1918 of them) from seven to eighteen understood it at a 
distance of 20 meters plus, and 32.7% at a distance of from 16 to 
8 meterls. The percentage then is 10.5 for people over fifty as against 
79.2 of people over seven and under 18. Old women can hear 
better than old men. At a distance of 4 to 16 meters the proportion 
of women to men who could hear was 34 to 17. The converse is 
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true of children, for at a distance of 20 meters and^ more the per- 
centage of boys was 49.9 and girls 43.2. The reason for this in- 
version of the relation lies in the harmful influences of manual labor 
and other noisy occupations of men. These comparisons may be of 
importance when the question is raised as to how much more a 
witness may have heard than one of a different age. 

Section 41. (d) The Sense of Taste. 

The sense of taste is rarely of legal importance, but when it does 
come into importance it is ^ regularly very significant because it 
involves, in the main, problems of poisoning. The explanation of 
such cases is rarely easy and certain — first of all, because we can 
not, without difficulty, get into a position of testing the delicacy 
and acuteness of any individual shnse of taste, where such testing 
is quite simple with regard to seeing and hearing. At the same time, 
it is necessary when tests are made, to depend upon general, and 
rarely constant impressions, since very few people mean the same 
thing by, stinging, prickly, metallic, and burning tastes, even though 
the ordinary terms sweet, sour, bitter, and salty, may be accepted 
as approximately constant. The least that can be done when a 
taste is defined as good, bad, excellent, or disgusting, is to test it 
in every possible direction with regard to the age, habits, health, 
and intelligence of the taster, for all of these exercise great influence 
on his values. Similarly necessary are valuations like flat, sweetish, 
contractile, limey, pappy, sandy, which are all dictated by almost 
momentary variations in well-being. •' 

But if any denotation is to be depended upon, and in the end 
some one has to be, it is necessary to determine whether the per- 
ception has been made with the end or the root of the tongue.* 
Longet, following the experiments of certain others, has brought 
together definite results in the following table: 


TASTE 

TONGUE-TIP • 

TONGUE ROOT 

Glauber’s salts 

salty 

bitter 

lodkalium 

(< 

(t 

Alum 

sour 

sweet 

Glycerine 

none 

it 

Rock candy 


If 

Chlorate of strychnine . . 

« 

tt i 

Natrium carbonate . . . 

(1 

alkaloic^ 


^ A. Strindbeig: Zur Physiologie des Geschmacks. Wiener Rundschau, 1900. 
p. 338 ff. t , 
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. • In such cases too, particularly as diseased conditions and personal 
idiosyncrasies exercise considerable influences, it will be important 
to call in the physician. Dehn is led by his experiments to the 
conclusion that woman’s sense of taste is finer than man’s, and 
again«that that of the educated man finer than that of the uneducated. 
In women education makes no difference in this regard. 


Section 42. (e) The Sense of SmelL 

The sense of smell would be of great importance for legal con- 
sideration if it could get the study it deserves. It may be said that 
many men have more acute olfactory powers than they know, and 
that they may learn more by means of them than by means of the 
other senses. The sense of smell ^fas little especial practical impor- 
tance. It only serves to supply a great many people with occasional 
disagreeable ippressions, and what men fail to find especially neces- 
sary they do not easily make use of. The utility of smell would be 
great because it is accurate, and hence powerful in its associative 
quality. But it is rarely attended to; even when the associations 
are awakened they are not ascribed to the sense of smell but are said 
to be accidental. I offer one example only, of this common fact. 
When I was a child of less than eight years, I once visited with my 
parents a priest who was a school-mate of my father’s. The day 
spent in the parsonage contained nothing 'remarkable, so that all 
these years I have not even thought of it. A short time ago all the 
details I encountered on that day occurred to me very vividly, and 
inasmuc};^ as this sudden memory seemed baseless, I studied care- 
fully the cause of its occurrence, without success. A short time 
later I had thfe same experience and at the same place. This was a 
clew, and I then recalled that I had undertaken a voyage of dis- 
covery with the small niece of the parson and had been led into a 
fruit cellar. There I found great heaps of apples laid on straw, and on 
the wall a considerable number of the hunting boots of the parson. 
The mixed odors of apple, straw and boots constituted a unique and 
long unsmelled perfume which had sunk deep into my memory. 
And as I passed a room which contained the same elements of odor, 
all those things that were associated with that odor at the time I 
first smelt it, immediately recurred. 

Everjfeody experiences such associations in great number, and 
in examinations a little trouble will bring them up, especially when 
the question deals with remote events, and a witness tells about 
some “ accidental.” id«a of his. If the accident is considered to be 
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an association and studied in the li^t of a memory of odor, one may 
often succeed in finding the right clew and making progress. 

But accurate as the sense of smell is, it receives as a rule little 
consideration, and when some question concerning smell is put 
the answer is generally negative. Yet in no case may a matter be 
so easily determined as in this one; one may without making 
even the slightest suggestion, succeed in getting the witness to < 
confess that he had smelled something. Incidentally, one may 
succeed in awakening such impressions as have not quite crossed 
the threshold of consciousness, or have been subdued and di- 
verted. Suppose, e. g., that a witness has smelled fire, but inasmuch 
as he was otherwise engaged was not fully conscious of it or 
did not quite notice it, or explained it to himself as some 
kitchen odor or the odor of a bad cigar. Such perceptions are later 
forgotten, but with proper questioning are fidthfully apd completely 
brought to memoiy. 

Obviously much depends on whether anybody likes certain delicate 
odors or not. As a rule it may be held that a delicate sense of smell 
is frequently associated with nervousness. Again, people with 
broad nostrils and well developed foreheads, who keep their mouths 
closed most of the time, have certainly a delicate sense of smell. 
People of lymphatic nature, with veiled unclear voices, do not 
have a keen sense of smell, and still duller is that of snufflers and 
habitual smokers. Up to a certain degree, practice may do much, 
but too much of it dulls the sense of smell. Butchers, y)bacconists, 
perfumers, not only fail to perceive the odors which domiiv^te their 
shops; their sense of smell has been dulled, anyway. On the other 
hand,* those who have to make delicate distinctioni^ by means of 
their sense, like apothecaries, tea dealers, brewers, wine tasters, 
etc. achieve great skill. I remember that one time when I had in 
court to deal almost exclusively with gypsies, I could immediately 
smell whether any gypsies had been brought there during the night. 

Very nervous persons develop a delicateness and acuteness of 
smell which other persons do not even imagine. Now we have no 
real knowledge of how odors arise. That they are not the results 
ot the radiation of very tiny parts is shown by the fact that certain 
bodies smell though they are known not to give off particles. Zinc, 
for example, and such things as copper, sulphur, and inin, have 
individual odors; the latter, particularly when it is k«pt polished by i 
a great deal of friction, — e. g., in the cases of chains, key-rings 
kept in the pocket. • , 
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In defining the impressions of smell great diflSculties occur. Even 
normal individflals often have a passionate love fof odors that are 
either indifferent or disgusting to others (rotten apples, wet sponges, 
cow-dung, and the odor of a horse-stable, garlic, assafoetida, very 
ripe game, etc.). The same individual finds the odor of food beautiful 
when hungry, pleasant when full-fed, and unendurable when he 
has migraine. It would be necessary to make an accurate description 
of these differences and all their accompanying circumstances. 
With regard to sex, the sense of smell, according to Lombroso,^ is 
twice as fine in men as in women. This is verified by Lombroso’s 
pupils Ottolenghi and Sicard, Roncoroni and Francis Galton. 
Experience of daily life does not confirm this, though many smokers 
among men rarely possess acute ^nse of smell, and this raises the 
percentage considerably in favor of women. 

• Section 43. (f) The Sense of Touch. 

I combine, for the sake of simplicity, the senses of location, pres- 
sure, temperature, etc., under the general expression: sense of touch. 
The problem this sense raises is no light one because many witnesses 
tell of perceptions made in the dark or when they were otherwise 
unable to see, and because much is perceived by means of this sense 
in assaults, wounds, and other contacts. In most cases such wit- 
nesses have been unable to regard the touched parts of their bodies, 
so that we have to depend upon this touch-sense alone. Full cer- 
tainty is possible only when sight and touch have worked together 
and rectified one another. It has been shown that the conception 
of the third dimension can not be obtained through the sense of 
sight. At thfc beginning we owe the perception of this dimension 
only to touch and later on to experience and habit. The truth of 
this statement is confirmed by the reports of persons who, bom 
blind, have gained sight. Some were unable to distinguish by 
means of mere sight a silver pencil-holder from a large key. They 
could only tell them to Be different things, and recognized their 
nature only after they had felt them. On the other hand, the de- 
ceptive possibilities in touch are seen in the well-known mistakes 
to which one is subjected in blind touching. At the same time 
practice leads to considerable accuracy in touch and on many oc- 
casions Hhe sense is trusted more than sight — e. g., whenever we 
test the delicacy of an object with our finger-tips. The fineness 
of paper, leather, the smoothness of a surface, the presence of points, 

* C. Lombroso and G. Ferrero. The Female Offender. 



216 CRIMINAL PSYCHOLOGY [§ 43 

are always tested with the fingers^ So that if a witness assures us 
that this or that was very smooth, or that this siurface was very 
raw, we must regularly ask him whether he had tested the quality 
by touching it with his iShgers, and we are certain only if he says 
yes. Whoever has to depend much on the sense of touch increases 
its field of perception, as we know from the delicacy of the sense 
in blind people. The statements of the blind concerning their 
contact sensations may be believed even when they seem improbable; 
there are blind persons who may feel the very color of fabrics, be- 
cause the various pigments and their medium give a different surface- 
quality to the cloth they color. 

In another direction, again, it is the deaf who have especial power. 
So, we are assured by Abercronjbie that in his medical practice 
he had frequently observed how deaf people will perceive the roll of 
an approaching wagon, or the approach of a person, long* before people 
with good hearing do so. For a long time I owned an Angora which, 
like all Angoras, was completely deaf, and her deafness had been 
tested by physicians. Nevertheless, if the animal was dozing some- 
where and anybody came near it, she would immediately notice his 
steps, and would distinguish them, for she would jump up frightened, 
if the newcomer was unknown, and would stretch herself with 
pleasure in the expectation of petting if she felt a friend coming. 
She would sense the lightest touch on the object she occupied, 
bench, window-seat, sofa, etc., and she was especially sensitive to 
very light scratching of the object. Such sensitivity is duplicated 
frequently in persons who are hard of hearing, and whom, tj^erefore, 
we are likely to doubt. 

The sense of touch is, moreover, improved not only by practice, 
but also by the training of the muscles. Strieker asserts that he 
has frequently noticed that the observational capacity of individuals 
who make much use of their muscles is greater than among persons 
whose habits are sedentary. This does not contradict the truth 
established by many experiments that the educated man is more 
sensitive in all directions than the uneducated. Again, women 
have a better developed sense of touch than men, the space-sense 
and the pressure-sense being equivalent in both sexes. On these 
special forms of the touch-sense injections of various kinds haver 
decided influence. The injection of morphine, e. g., redices the 
space-sense in the skin. Cannabinum tannicuin reduces sensibility 
and alcohol is swift and considerable in its effects. According to 
Beichenbach some sensitives are extreme in tl^eir feeling. The 
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best of them neiice immediately the approach and relative position 
of people, or the presence of another in a dark room. That very 
nervous people frequently feel air ptessure, fine vibrations, etc., is 
perfectly true. And this and other facts show the great variety of 
touch impressions that may be distinguished. The sense of tempera- 
ture has a comparatively high development, and more so in women 
^ than in men. At the lips and with the tips of the fingers, differences 
of two-tenths of a degree are perceived. But where an absolute, 
valuation and not a difference is to be perceived, the mean variation, 
generally, is not much less than 4 degrees. E. g., a temperature of 
19 degrees R. will be estimated at from 17 to 21 degrees. I believe, 
however, that the estimation of very common temperatures must 
be accepted as correct. E. g., anybody accustomed to have his 
room in winter 14 degrees R. will immediately notice, and correctly 
estimate, the jise or fall of one degree. Again, anybody who takes 
cold baths in summer will observe a change of one degree in tem- 
perature. It will, therefore, be possible to believe the pronounce- 
ments of witnesses concerning a narrow range of temperatures, but 
all the conditions of perception must be noted for the differences are 
extreme. It has been shown, e. g., that the whole hand finds water 
of 29 degrees R. warmer than water of 32 degrees R. which is merely 
tested with the finger. Further, Weber points out,^ “ If we put 
two adjacent fingers into two different warm fluids the sensations 
flow together in such a way that it is difficult to distinguish differ- 
ences. But if we use two hands in this test, it is especially successful 
when we* change the hands from one fluid to another. The closer 
the points on the skin which receive contemporary impressions, 
and perhaps, Ihe closer the portions of the brain to which these 
impressions are sent, the more easily these sensations flow together; 
while again, the further they are from one another the less frequently 
does this occur.” In the practice of criminal law such matters will 
rarely arise, but estimations of temperature are frequently required 
and their reliability must be established. 

It is important to know what a wounded man and his enemy feel 
in the first instant of the crime and in what degree their testimonies 
are reliable. First of all, we have to thank the excellent observa- 
tions of|Weber, for the knowledge that we find it very diflScult 
to discover with closed eyes the angle made by a dagger thrust against 
the body. It Is equally difficult to determine the direction from 


1 E. H. Weber: 
1851. 


Die Lghre vom Tastsinn u. Gemeingefilhl. 


Braunschweig 



2i8 CRIMINAL -PSYCHOtOGY ' [§4S 

which a push or blow has come. On the other hand we can tell 
very accurately in what direction a handful of hair is pulled. 

With regard to the time it takes to feel contact and pain, it is 
asserted that a short powerful blow on a com is felt immediately, 
but the pain of it one to two seconds later. It may be that corns 
have an especial constitution, but otherwise the time assigned 
before feeling pain is far too long. Helmholtz made 1850 measure* * 
ments which proved that the nervous current moves 90 feet a second. 
If, then, you prick your finger, you feel it a thirtieth of a second later. 
The easiest experiments which may be made in that regard are 
insufficient to establish anything definite. We can only say that 
the perception of a peripheral pain occurs an observable period 
after the shock, i. e., about a third of a second later than its cause. 

The sensation of a stab is often identified as contact with a hot 
object, and it is further asserted that the wounded person feels close 
to the pain which accompanies the push or the cut, the cold of the 
blade and its presence in the depths of his body. So far as I have 
been able to learn from wounded people, these assertions are not 
confirmed. Setting aside individuals who exaggerate intentionally 
and want to make themselves interesting or to indicate considerable 
damage, all answers point to the fact that stabs, shots, and blows 
are sensed as pushes. In addition, the rising of the blood is felt 
almost immediately, but nothing else; pain comes much later. It is 
asserted by couleur-students ^ who have occasion to have a consider- 
able number of duels behind them, that “ sitting thrusts,” even when 
they are made with the sharpest swords, are sensed only asrpainless, 
or almost painless, blows or pushes. Curiously enough all say that 
the sensation is felt as if caused by some very broad dull tool: a 
falling shingle, perhaps. But not one has felt the cold of the entering 
blade. 

Soldiers whose shot wounds were inquired into, often just a few 
minutes after their being wounded, he^ve said unanimously that 
they had felt only a hard push. 

It is quite different with the man who causes the wound. Lotze 
has rightly called attention to the fact that in mounting a ladder 
with elastic rungs one perceives clearly the points at which the rungs 
are fastened to the sides. The points at which an elastic ^trellis is 
fastened is felt when it is shaken, and the resistance of the wood when 
an axe is used on it. In the same way the soldief senses clearly 

1 Students who are members of student societies distinguished by particular 
colors. 



§43] f" CEIMINAL PSYCHOLOGY , 219" 

the entrance ci his sword-point or blade into the body of his enemy. 
The last fact is* confirmed by the students. One can clearly dis- 
. tinguish whether the sword has merely beaten through the skin or 
has sunk deeply and reached the bone. And this sensation of touch 
is concentrated in the right thumb, which is barely under the hilt 
of the sword at the point where the grip rests. 

* The importance of the fact that the wounder feels his success 
lies in the possibility it gives him, when he wants to tell the truth, 
to indicate reliably whether and how far he has wounded his op- 
ponent. The importance of the testimony of the wounded ipan 
lies in its influence on determining, in cases where there were more 
than one concerned in the assault, which wound is to be assigned 
to which man. We often hear frqpi the victim who really desires 
to tell the truth, “ I was quite convinced that X dealt me the deep 
stab in the shoulder, but he has only pushed and not stabbed me — 
I did not perceive a stab.” Just the same, it was X who stabbed 
him, and if the examining judge explains the matter to the victim, 
his testimony will be yet more honest. 

There are still a few other significant facts. 

•1. It is well known that the portion of the skin which covers a 
bone and which is then so pulled away that it covers a fleshy part, 
can not easily identify the point of stimulation. Such transpositions 
may be made intentionally in this experiment, but they occur fre- 
quently through vigorous twists of the body. When the upper part 
of the body drawn backwards, while one is sitting down, a col- 
lection of* such transpositions occur and it is very hard then to 
localize a blow or stab. So, too, when an arm is held backward 
in such a way ^s to turn the flat of the hand uppermost. It is 
still more difficult to locate a wound when one part of the body is 
held by another person and the skin pulled aside. 

2. The sensation of wetness is composed of that of cold and easy 
movement over surface. Hence, when we touch without warning 
a cold smooth piece of metal, we think that we are touching some- 
thing wet. But the converse is true for we believe that we are touch- 
ing something cold and smooth when it is only wet. Hence the 
numerous mistakes about bleeding after wounds. The wounded 
man or nk companions believe that they have felt blood when they 
have only felt some smooth metal, or they have really felt blood 
and have taken it for something smooth and cold. Mistakes about 
whether there was blood or not have led to frequent confusion. 

S. Repetition, and htnee summation, intensifies and clarifies the 
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sensation of touch, As a consequence/ whenever we want to test 
anything by touching it we do so repeatedly, drawmg the finger up 
and down and holding the object between the fingers; for the same 
reason we repeatedly feel objects with pleasant exteriors. We like 
to move our hands up and down smooth or soft furry surfaces, in 
order to sense them more clearly, or to make the sensation different 
because of its duration and continuance. Hence it is important,^^ 
every time something has to be determined through touch, to ask 
whether the touch occurred once only or was repeated. The re- 
lation is not the same in this case as between a hasty glance and 
accurate survey, for in touching, essential differences may appear. 

4. It is veiy diflScult to determine merely by touch whether a 
thing is straight or crooked, flaf, convex or concave. Weber has 
shown that a glass plate drawn before the finger in such wise as to 
be held weakly at first, then more powerfully, thep again more 
powerfully seems to be convex and when the reverse is done, con- 
cave. Flatness is given when the distance is kept constant. 

5. According to Vierordt,^ the motion of a point at a constant 
rate over a sizable piece of skin, e. g., the back of the hand from the 
wrist to the finger tips, gives, if not looked at, the definite impres- 
sion of increasing rapidity. In the opposite direction, the definite- 
ness is less but increases with the extent of skin covered. This 

r 

indicates that mistakes may be made in such wounds as cuts, 
scratches, etc. 

6. The problem may arise of the reliability of impressions of 
habitual pressure. Weber made the earliest experiments, later 
verified by Fechner, showing that the sensation of weight differs a 
great deal on different portions of the skin. The "most sensitive 
are the forehead, the temples, the eyelids, the inside of the forearm. 
The most insensitive are the lips, the trunk and the finger-nails. 
If piles of six silver dollars are laid on various parts of the body, and 
then removed, one at a time, the differences are variously felt. In 
order to notice a removal the following number must be taken away: 

One dollar from the top of the finger. 

One dollar from the sole of the foot. 

Two dollars from the flat of the hand, 

Two dollars from the shoulder blade, ^ 

Three dollars from the heel. 

Pour dollars from the back of the head, » 

Four dollars from the breast, 

1 K. Vierordt: Der Zeitsinn nach Versuchen. Tubingen 18ft8. 
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Five dollars from the middle of the back» 

Five dollars^from the abdomen. 

Further examinations have revealed nothing new. Successful 
, experiments to determine differences between men and women» 
educated and uneducated, in the acuteness of the sense of pressure, 
have not been made. The facts they involve may be of use in cases 
of assault, choking, etc. 


Topic 2. PERCEPTION AND CONCEPTION. 

Section 44. 

What lawyers have to consider in the transition from purely 
sensory impressions to intellectual conceptions of these impressions, 
is the possibility of later reproducing any observed object or event. 
Many so-called scientific distinctions have, under the impulse of 
scientific psychology, lost their status. Modern psychology does 
not see sharply-drawn boundaries between perception and memory, 
and suggests that the proper solution of the problem of perception 
is the solution of the problem of knowledge.^ 

With regard to the relation of consciousness to perception we 
will make the distinctions made by Fischer.^ There are two spheres 
or regions of consciousness; the region of sensation, and of external 
perception. The former involves the inner structure of the or- 
ganism, the Jatter passes from the organism into the objective world. 
Consciousness has a sphere of action in which it deals with the ex- 
ternal world by means of the motor nerves and muscles, and a s{)hcre 
of perception* which is the business of the senses. 

External perception involves three principal functions: appre- 
hension, differentiation, and combination. Perception in the nar- 
rower sense of the term is the simple sensory conscious apprehension 
of some present object stimulating our eyes. We discover by means 
of it what the object is, its relation to ourselves and other things, 
its distance from us, its name, etc. 

What succeeds this apprehension is the most important thing for 
us lawers, i. e. recognition. Recognition indicates only that an 
object sufficiently impressed a mind to keep it known and identi- 
fiable. It is indifferent what the nature of the recognized object 
is. According*to Hume the object may be an enduring thing (“ non- 

* The first paragraph, pp. 78-79, is omitted in the translation. 

^ E. L. Fischer: Theonb der Gesichtswahmehmung. Mainz 1891. 
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interrupt^ and non-dependent on mind ”)» or it may be identical 
^ith perception itself. In the latter case the perception is considered 
as a logical judgment like the judgment: ** It is raining,’* or the 
feeling that it is raining,” and there recognition is only the recog- 
nition of a perception. Now judgments of this sort are what we 
get from witnesses, and what we have to examine and evaluate. 
This must be done from two points of view. First, from the point 
of view of the observer and collector of instances who is seeking to 
discover the principle which governs them. If this is not done the 
deductions that we make are at least unreliable, and in most cases, 
false. As Mach says, “ If once observation has determined all the 
facts of any natural science, a new period begins for that science, 
the period of deduction.” But ho^ often do we lawyers distinguish 
these two periods in our own work.^ 

The second point of importance is the presence of mistakes in the 
observations. The essential mistakes are classified by Schiel under 
two headings. Mistakes in observation are positive or negative, 
wrong observation or oversight. The latter occurs largely through 
preconceived opinions. The opponents of Copernicus concluded that 
the earth did not move because otherwise a stone dropped from tlie 
top of a tower would reach the ground a little to the west. If the 
adherents of Copernicus had made the experiment they would have 
discovered that the stone does fall as the theory requires. Similar 
oversights occur in the lawyer’s work hundreds of times. We are 
impressed with exceptions that are made by others or by ourselves, 
and give up some already tried approach without actually, testing 
the truth of the exception which challenges it. I have frequently, 
while at work, thought of the story of some one of the Georges, 
who did not like scholars and set the following problem to a number 
of philosophers and physicists: “When I put a ten poimd stone 
ipto a hundred pound barrel of Water the whole weighs a hundred 
and ten pounds, but when I put a live fish of ten pounds into the 
barrel the whole still weighs only a hundred pounds? ” Each one 
of the scholars had his own convincing explanation, until finally 
the king asked one of the foot-men, who said that he would like to 
see the experiment tried before he made up his mind. I remember a 
case in which a peasant was accused of having committed Wi*son for 
the sake of the insurance. He asserted that he had gone into a room 
with a candle and that a long spider’s web which was« hanging down 


^ A sentence is here omitted. 
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had cau^t fiom it accidentally and had inflamed the straw which 
hung from thi roof. So the catastrophe had occurred. Only in the 
second examination did it occur to anybody to ask whether spider’s 
web can bum at all, and the first experiment showed that that was 
impossible. 

Most experiences of this kind indicate that in recognizing events 
we must proceed slowly, without leaping, and that we may construct 
our notions only on the basis of knowledge we already possess. Saint 
Thomas says, “ Omnes cognitio fit secundum similitudinem cogniti 
in cognoscente.” If this bit of wisdom were kept in mind in the 
examination of witnesses it would be an easier and simpler task than 
usual. Only when the unknown is connected with the known is it 
possible to understand the forn\er. If it is not done the witness 
will hardly be able to answer. He nowhere finds support, or he 
seeks one of his own, and naturally finds the wrong one. So the 
information that an ordinary traveler brings home is mainly identical 
with what he carries away, for he has ears and eyes only for what he 
expects to see. For how long a time did the negro believe that disease 
pales the coral that he wears? Yet if he had only watched it he 
would have seen how foolish the notion was. How long, since Adam 
Smith, did people believe that extravagance helps industry, and 
how much longer have people called Copernicus a fool because they 
actually saw the sun rise and set. So J. S. Mill puts his opinions on 
this matter. Benneke ^ adds, “ If anybody describes to me an 
animal, a Region, a work of art, or narrates an event, etc., I get 
no notipn through the words I hear of the appearance of the sub- 
ject. I merely have a problem set me by means of the words and 
signs, in the^ conception of the subject, and hence it depends for 
truth mainly upon the completeness of earlier conceptions of similar 
things or events, and upon the material I have imaginatively at 
hand. These are my perceptual capital and my power of repre- 
sentation.” 

It naturally is not necessary to ask whether a narrator has ever 
seen the things he speaks of, nor to convince oneself in examination 
that the person in question knows accurately what he is talking 
about. At the same time, the examiner ought to be dear on the 
matt^and know what attitude to take if he is going to deal intel- 
ligibly with the other. I might say that all of us, educated and 
uneducated, have apprehended and remember definite and distinct 
images of all things we have seen, heard, or learned from descriptions. 

^ E. Benneke: F^ragmStische Psychologie. 
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When we get new information we .simply attaeh the new image to 
the old, or extinguish a part of the old and put the new* in its place, or 
we retain only a more or less vigorous brea^ of the old with the new. 
Such images go far back; even animals possess them. One day my 
small son came with his exciting information that his guinea pig, 
well known as a stupid beast, could count. He tried to prove this 
by removing the six young from their mother and hiding them so 
that she could not see what happened to them. Then he took one 
of the six, hid it, and brought the remaining five back to the old 
lady. She smelled them one after the other and then showed a good 
deal of excitement, as if she missed something. Then she was again 
removed and the sixth pig brought back; when she was restored to 
her brood, she sniffed all six and sl^owed a great deal of satisfaction. 

She could count at least six.” Naturally the beast had only a fixed 
collective image of her brood, and as one was missing the image was 
disturbed and incorrect. At the same time, the image was such as 
is created by the combination of events or circumstances. It is not 
far from the images of low-browed humanity and differs only in de- 
gree from those of civilized people. 

The fact that a good deal of what is said is incorrect and yet not 
consciously untrue, depends upon the existence of these images and 
their association with the new material. The speaker and the 
auditor have different sets of images; the first relates the new 
material differently from a second, and so of course they can not 
agree.^ It is the difficult task of the examiner so to adapt what is 
said as to make it appropriate to the right images without ^making 
it possible for incorrect interpretations to enter. When we have a 
well-known money-lender as witness concerning some* unspeakable 
deal, a street-walker concerning some brawling in a peasant saloon, 
a clubman concerning a duel, a game-warden concerning poaching, 
the set of images of each one of these persons will be a bad foun- 
dation for new perceptions. On the other hand, it will not be 
difficult to abstract from them correctly. * But cases of this sort are 
not of constant occurrence and the great trouble consists in once for 
all discovering what memory-images were present before the witness 
perceived the event in question. The former have a great infiuence * 
upon the perception of the latter. f 

In this connection it should not be forgotten that the retention 
of these images is somewhat pedantic and depends upon unimportant 
things. In the city hall of Graz there is a secretary with thirty-six 

1 a. H. Gross's Archiv, XV, 125. . i • . 



§4^ H CRIMINAL PSYCHOLOGY - 225 

Wi- ' ' . 

sections for w thirty-six different papers. The name of the ap- 
propriate jo#dal was written clearly over each section and in ^ite 
of the clearness of the script the depositing and removing of the 
papers required certain effort, inasmuch as the script had to be read 
and could not be apprehended. Later the name of the paper was . 
cut out of each and pasted on the secretary instead of the script, 
and then, in spite of the various curly and twisted letters, the habitual 
images of the titles were easily apprehended and their removal and 
return became mechanical. The customary and identical things 
are so habitual that they are apprehended with greater ease than 
more distinct objects. 

* Inasmuch as we can conceive only on the basis of the constancy and 
similarity of forms, we make the§e forms the essence of experience. 
On the other hand, what is constant and similar for one individual 
is not so fo^ another^ and essences of experience vary with the ex- 
periencer. 

When we behold a die of which we can see three sides at a time, 
seven corners, and nine edges, we immediately induce the image 
or schema of a die, and we make our further sense-perception accord 
with this schema. In this way we get a series of schemas which we 
may substitute for one another” (Aubert). For the same reason 
,we associate in description things unknown to the auditor, which 
we presuppose in him, and hence we can ‘make him rightly under- 
stand only if we have named some appropriate object in comparison. 
Conversely^ we have to remember that everybody takes his 
comparison from his own experience, so that we must have 
had a like experience if we are to know what is compared. 
It is disastrous to neglect the private nature of this experience. 
Whoever has much to do with peasants, who like to make use of 
powerful comparisons, must first comprehend their essential life, 
if he is to understand how to reduce their comparisons to correct 
meanings. And if he has done so he will find such comparisons 
and images the most distinct and the most intelligible. 

Sense-perception has a great deal to do in apprehension and no one 
can determine the boundary where the sense activity ends and the 
intellectual begins. I do not recall who has made note of the in- 
terestj}^ fact that not one of twenty students in an Egyptian museum 
knew why the hands of the figures of Egyptian wall pictures gave 
the impression of being incorrect — nobody had observed the fact 
that all tbe figures had two right hands. 

I once paid a grealrdeal of attention to card-sharping tricks and 
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as I a4H]uiied them, either of myself or from practised gamblers, I 
demonstrated them to the young criminalists. For ' a long time I 
refused to believe what an old Greek told me: ** The more foolish 
and obvious a trick is, the more certain it is; people never see any- 
thing.” The man was right. When I told my pupils expressly, 

“ Now I am cheating,” I was able to make with safety a false coup, 
a false deal, etc. Nobody saw it. If only one has half a notion of 
directing the eyes to some other thing, a card may be laid on the 
lap, thrust into the sleeve, taken from the pocket, and God knows • 
what else. Now who can say in such a case whether the sensory 
glance or the intellectual apprehension was unskilful or unpractised? 
According to some authorities the chief source of error is the senses, ♦ 
but whether something must not be attributed to that mysterious, 
inexplicable moment in which sensory perception becomes intel- 
lectual perception, nobody can say. 

My favorite demonstration of how surprisingly little people 
perceive is quite simple. I set a tray with a bottle of water and 
several glasses on the table, call express attention to what is about 
to occur, and pour a little water from the bottle into the glass. 
Then the stuff is taken away and the astonishing question asked 
what have I done? All the spectators reply immediately: you 
have poured water into a glass. Then I ask further with what hand 
did I do it? How many" glasses were there? Where was the glass 
into which I poured the water? How much did I pour? How much 
water was there in the glass? Did I really pour or just pretend to? 
How full was the bottle? Was it certainly water and not, perhaps, 
wine? Was it not red wine? What did I do with my hand aft^ 
pouring the water? How did I look when I did it? Did you not 
really see that I shut my eyes? Did you not really see that I stuck 
my tongue out? Was I pouring the water while I did it? Or before, 
or after? Did I wear a ring on my hand? Was my cuff visible? 
What was the position of my fingers while I held the glass? These 
questions may be multiplied. And it is as astonishing as amusing 
to see how little correctness there is in the answers, and how people 
quarrel about the answers, and what extraordinary things they 
say. Yet what do we require of witnesses who have to describe 
much more complicated matters to which their attention, l^id not 
been previously called, and who have to make their answers, not 
immediately, but much later; and who, moreover,* may, in the 
presence of the fact, have been overcome by fear, astonishment, 
terror, etc.! I find that probing even compcTatirely* trained wit- 
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nesses is latli^ too funny, and the conclusions drawn from what is 
so learned axe rather too conscienceless.^ Such introductions as: 
** But you edU know,” — ” Just recall this one,” — ” You wouldn’t 
be so stupid as not to have observed whether,” — “ But my dear 
woman, you have eyes,” — and whatever else may be offered in 
this kindly fashion, may bring out an answer, but what real worth, 
can such an answer have? 

One bright day I came home from court and saw a man step 
out of a cornfield, remain a few instants in my field of vision, and 
then disappear. I felt at once that the man had done something 
suspicious, and immediately asked myself how he looked. I found 
I knew nothing of his clothes, his dress, his beard, his size, in a 
word, nothing at all about him. But how 1 would have punished a 
witness who should have known* just as little. We shall have, in 
the course of this examination, frequently to mention the fact that 
we do not see an event in spite of its being in the field of perception. 
I want at this point merely to call attention to a single well-known 
case, recorded by Hofmann.^ At a trial a circumstantial and ac- 
curate attempt was made to discover whether it was a significant 
alteration to bite a man’s ear off. The court, the physician, the 
witnesses, etc., dealt with the question of altering, until finally the 
wounded man himself showed what was meant, because his other 
ear had been bitten off many years bv^fore, — but then nobody 
had noticed that mutilated ear. 

In order to know what another person has seen and apprehended 
we must first of all know how he thinks, and that is impossible. 
We frequently say of another that he must have thought this or 
that, or have hit upon such and such ideas, but what the events 
in another brain may be we can never observe. As Bois-Reymond 
says somewhere: ** If Laplace’s ghost could build a homunculus 
according to the Leibnitzian theory, atom by atom and molecule 
by molecule, he might succeed in making it think, but not in know- 
ing how it thinks.” But if we know, at least approximately, the kind 
of mental process of a person who is as close as possible to us in sex, 
age, culture, position, experience, etc., we lose this knowledge with 
every step that leads to differences. We know well what great 
influft|ce is exercised by the multiplicity of talents, superpositions, 
knowledge, and apprehensions. When we consider the qualities 

* Cf. Borst a. Clapar^de: Sur divers Caract^res du Temoignage. Archives des 
Sciences Phys. et Nat. XVII. Diehl: Zum Studium der llferkiahi^eit. Beitr. 
sur Psych, der Aussage, II, 1903. 

^ Gericht. Medizin. liienna 1898. p. 447. 
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of things, we discover that we never apprehend them abstractly, 
but always concretely. We do not see color but the colored, object; 
we do not see warmth, but something warm; not hardness, but 
something hard. The concept warm, as such, can not be thought 
of by anybody, and at the mention of the word each will thinlc of 
some particular warm object; one, of his oven at home; another, 
of a warm day in Italy; another of a piece of hot iron which burnt 
him once. Then the individual does not pay constant court to the 
same object. To-day he has in mind this concrete thing, to-morrow, 
he uses different names and makes different associations. But every 
concrete object I think of has considerable effect on the new appre- 
hension; and my auditor does not know, perhaps even I myself do 
not, what concrete object I have already in mind. And although 
Berkeley has already shown that color can not be thought of with- 
out space or space without color, the task of determining the con- 
crete object to which the witness attaches the qualities he speaks 
of, will still be overlooked hundreds of times. 

It is further of importance that everybody has learned to knovr 
the object he speaks about through repetition, that different rela- 
tions have shown him the matter in different ways. If an object 
has impressed itself upon us. once pleasurably and once unpleasantly, 
we can not derive the history and character of the present impres- 
sion from the object alone,* nor can we find it merely in the synthetic 
memory sensations which are due to the traces of the former coales- 
cing impressions. We are frequently unable, because of this coalescing 
of earlier impressions, to keep them apart and to study theif effect 
on present impressions. Frequently we do not even at all know why 
this or that impression is so vivid. But if we are ignorant with 
regard to what occurs in ourselves, how much can we know about 
others? 

Exner calls attention to the fact that it is in this direction es- 
pecially, that the “ dark perceptions ” play a great r61e. A great 
part of our intelligence depends on the ability of these ‘ dark per- 
ceptions ’ to rise without requiring further attention, into the 
field of consciousness. There are people, e. g., who recognize birds 
in their flight without knowing clearly what the characteristic 
flight for any definite bird may be. Others, still more inteljfigent, 
know at what intervals the flyers beat their wings, for they can 
imitate them with their hands. And when the intelligence is still 
greater, it makes possible a correct description in words.” 

Suppose that in some important criminal (Ase, several people^ 
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of different degtees of education and intelligence, have made obser- 
vations. We Suppose that they all want to tell the truth, and we 
also suppose that they have observed and apprehended their obj^ts 
correctly. Their testimonies, nevertheless, will be very different. 
With the degree of intelligence rises the degree of effect of the ‘‘ dark 
subconscious perceptions.’’ They give more definite presentation 
and explanation of the testimony; they turn bare assertions into 
well-ordered perceptions and real representations. But we generally 
make the mistake of ascribing the variety of evidence to varying 
views, or to dishonesty. 

To establish the unanimity of such various data, or to find out 
whether they have such unanimity, is not easy. The most com- 
fortable procedure is to compare the lesser testimonies with those 
of the most intelligent of the witnesses. As a rule, anybody who 
has a subconscious perception of the object will be glad to bring 
it out if he is helped by some form of expression, but the danger of 
suggestion is here so great that this assistance must be given only 
in the rarest of cases. The best thing is to help the witness to his 
full evidence gradually, at the same time taking care not to suggest 
oneself and thus to cause agreement of several testimonies which were 
really different but only appeared to look contradictory on account 
of the effect of subconscious perceptions. The very best thing 
is to take the testimony as it comes, without alteration, and later 
on, when there is a great deal of material and the matter has grown 
clearer, to test the stuff carefully and to see whether the less in- 
telligent persons gave different testimonies through lack of capacity 
in expression, or because they really had perceived different things 
and had diffeicnt things to say. 

This is important when the witnesses examined are experts in 
the matter in which they are examined. I am convinced that the 
belief that such people must be the best witnesses* is false, at least 
as a generalization. Benneke (loco cit.), has also made similar 
observations. “ The cheiAist who perceives a chemical process, 
the connoisseur a picture, the musician a symphony, perceive them 
with more vigorous attention than the layman, but the actual 
attention may be greater with the latter.” For our own affair, 
it is enopgh to know that the judgment of the expert will naturally 
be better than that of the layman; his apprehension, however, is 
as a rule one-sided, not so far-reaching and less uncolored. It is 
natural that every expert, especially when he takes his work seriously, 
should find most jnteij^st in that side of an event with which his 
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profession deals. Oversight of legally important matters is, there- 
fore, almost inevitable. I remember how an eager yoimg doctor 
was once witness of an assault with intent to kill. He had seen 
how in an inn the criminal had for some time threatened his victim 
with a heavy porcelain match-tray. “The os parietale may here 
be broken,” the doctor thought, and while he was thinking of the 
surgical consequences of such a blow, the thing was done and the 
doctor had not seen how the blow was delivered, whether a knife * 
had been drawn by the victim, etc. Similarly, during an examina- 
tion concerning breaking open the drawer of a table, the worst 
witness was the cabinet-maker. The latter was so much interested 
in the foreign manner in which the portions of the drawer had 
been cemented and in the curious wood, that he had nothing to say 
about the legally important question of how the break was' made, 
what the impression of the damaging tool was, etc. Most of us 
have had such experiences with expert witnesses, and most of us ^ 
have also observed that they often give false evidence because they 
treat the event in terms of their own interest and are convinced 
that things must happen according to the principles of their trades. 
However the event shapes itself, they model it and alter it so much 
that it finally implies their own apprehension. 

“ Subconscious perceptions,” somewhat altered, play another 
r5le, according to Exner, in so-called orientation. If anybody is 
able to orient himself, i. e., know where he is at any time and keep 
in mind the general direction, it is important to be aware of the 
fact when he serves as witness, for his information will, in conse- 
quence, take a different form and assume a different value. Exner 
says of himself, that he knows at each moment oi his climb of 
the Marcus* tower in what direction he goes. As for me, once I 
have turned around, I am lost. Our perceptions of location and 
their value would be very different if we had to testify concerning 
relations of places, in court. But hardly anybody will assure the 
court that in general he orients himself well or ill. 

As Exner says, “ If, when walking, I suddenly stop in front of 
a house to look at it, I am definitely in possession, also, of the feeling 
of its distance from where I left the road — the unconscious per- 
ception of the road beyond is here at work.** It might, ii^eed, be 
compared with pure subconsciousness in which series of processes 
occur without our knowing it. * t 

But local orientation does not end with the feeling for place. 
It is at work even in the cases of small me^ori^is of location, e. g^ 
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in learning thiiigs by heart, in knowing on what page and on what 
line anything i§ printed, in finding unobserved things, etc. These 
questions of perception-orientation are important, for there are 
people all of whose perceptions are closely related to their sense of 
location. Much may be learned from such people by use of this 
specialty of theirs, while oversight thereof may render them hope- 
less as witnesses. How far this goes with some people — as a rule 
* people with a sense of location are the more intelligent — I saw 
some time ago when the Germanist Bernhardt Seuffert told me that 
when he did not know how anything is spelled he imagined its appear- 
ance, and when that did not help he wrote both the forms between 
which he was vacillating and then knew which one was the correct 
one. When I asked him whether the chirographic image appeared 
printed or written and in what ty^, he replied significantly enough, 
“As my writing-teacher wrote it.” He definitely localized tlie 
image on his writing book of many years ago and read it off in his 
mind. Such specialties must be remembered in examining wit- 
nesses. 

In conclusion, there is a word to say concerning Catteirs ^ in- 
vestigations of the time required for apprehension. The better 
a man knows the language the more rapidly can he repeat and read 
its words. It is for this reason that we believe that foreigners speak 
more rapidly than we. Catlell finds this* so indubitable, that he 
wants to use speed as a test in the examinations in foreign languages. 

The time used in order to identify a single letter is a quarter of 
a secon^, the time to pronounce it one-tenth of a second. Colors and 
pictures require noticeably more, not because they are not recog- 
nized, but because it is necessary to think what the right name is. 
We are much more accustomed to reading words. 

These observations might be carried a step further. The more 
definitely an event to be described is conceived, the clearer the 
deduction and the more certain the memory of it, the more rapidly 
may it be reproduced, It follows that, setting aifide individual 
idiosyncrasies, the rapidity of speech of a witness will be of im- 
portance when we want to know how much he has thought on 
a question and is certain what he is going to say. It is conceivable 
that a person who is trying to remember the event accurately will 
speak slowly and stutteringly, or at least with hesitation at the 
moment. Th« same will occur if he tries to conceive of various 

^ J. M. Cattell: (jber die Zeit der Erkennung u. Benennung von Schrift 
etc. (in Wundt's: Philosophischen Studien II, 1883). 
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possibilities^ to eliminate some, and to avoid contradiction and 
improbability. If, however,, the witness is convincS^ and believes 
truly what he is telling, so that he may go over it in his mind easily 
and without interruption, he will tell his story as quickly as he can. 
This may indeed be observed in public speakers, even judges, prosecu- 
tors, and defense; if anyone of them is not clear with regard to the 
case he represents, or not convinced of its correctness, he will speak 
slowly; if the situation is reversed he will speak rapidly. Court and ^ 
other public stenographers confirm this observation. 

Topic 3. IMAGINATION. 

Section 45. 

The things witnesses tell us hav*e formerly existed in their imagina- 
tions, and the how of this existence determines in a large degree the • 
qikale of what they offer us. Hence, the nature of imagination must 
be of interest to us, and the more so, as we need not concern our- 
selves with the relation between being and imagination. It may be 
that things may exist in forms quite different from those in which 
we know them, perhaps even in unknowable forms. The idealist, 
according to some authorities, has set this possibility aside and 
given a scientific reply to those who raised it. 

So far as we lawyers *are concerned, the “scientific reply” does 
not matter. We are interested in the reliability of the imagina- 
tion and in its identification with what we assume to exist and to 
occur. Some writers hold that sensory objects are in sqnse-per- 
ception both external and internal, external with regard to each other, 
and internal with regard to consciousness. Attention is called to 
the fact that the distinction between image and object constitutes 
no part of the act of perception. But those who remark this fact 
assume. that the act does contain an image. According to St. Augus- 
tine the image serves as the knowledge of the object; according to 
Erdmann the object is the image objectified. 

Of great importance is the substitutional adequacy of images. 
E. g., I imagine my absent dog, Bismarck’s dog, w*hom I know only 
pictorially, and finally, the dog of Alcibiades, whose appearance is 
known only by the fact that he was pretty and that his, master 
had cut off his tail. In this case, the representative value of these 
images will be definite, for everj^body knows that I can imagine 
my own dog very correctly, that the image of Bismarck’s beast will 
also be comparatively good inasmuch as thi% animal has been fre- 
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queatly pictuii^ and dei^ribed» while the image of Aidhiades* dog wiQ 
want much in tke way of reliability — although I have imagined this 
historic animal quite vividly since boyhood. When, therefore, I speak 
of any one of these three animals everybody will be able properly 
to value the correctness of my images because he knows their con- 
ditions. When we speak with a witness, however, we rarely know 
the conditions under which he has obtained his images, and we learn 
"them only from him. Now it happens that the description offered 
by the witness adds another image, i. e., our own image of the mat- 
ter, and this, and that of the witness, have to be placed in specific 
relation to each other. Out of the individual images of all concerned 
an image should be provided which implies the image of the repre- 
sented event. Images can be compared only with images, or images 
are only pictures of images.^ 

The difficulty of this transmutation lies fundamentally in the 
nature of representation. Representation* can never be identical 
with its object. Helmholtz has made this most clear: “ Our visions 
and representations are effects; objects seen and represented have 
worked on our nervous system and on our consciousness. The nature 
of each effect depends necessarily upon the nature of its cause, 
and the nature of the individual upon whom the cause was at work. 
To demand an image which should absolutely reproduce its object 
and therefore be absolutely true, would be to demand an effect 
which should be absolutely independent of the nature of that object 
on which the effect is caused. And this is an obvious contradiction.** 

What the difference between image and object consists of, whether 
it is merely formal or material, how much it matters, has not yet 
been scientifiCleJly proved and may never be so. We have to assume 
only that the validity of this distinction is universally known, and 
that everybody possesses an innate corrective with which he assigns, 
proper place to image and object, i. e., he knows approximately the 
distinction between them. The difficulty lies in the fact that not 
all people possess an identibal standard, and that upon the creation 
of the latter practically all human qualities exert an influence. 
This variety in standards, again, is double-edged. On the one side 
it depends on the essence of image and of object, on the other it 
depend on the alteration which the image undergoes even during 
perception as well as during all the ensuing time. Everybody 
knows this distinction. Whoever has seen anything under certain 
circumstances, or during a certain period of his life, may frequently 

^ Cf. Windelband: Pziiudiea.’’ 
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produce an image of it varying in individual c&ariacteristics, but 
in its general character constant. If he sees it later under different 
conditions, at a different age, when memory and imaginative dis- 
position have exercised their alterative influence, image and object 
fail to correspond in various directions. The matter is still worse 
with regard to images of things and events that have never been 
seen. I can imagine the siege of Troy, a dragon, the polar night 
and Alexander the Great, but how different will the image be from 
the object! 

This is especially obvious when we have perceived something 
which did not appear to us altogether correct. We improve the 
thing, i. e., we study how it might have been better, and we remeinber 
it as improved; then the more frequently this object as imagined 
recurs, the more fixed its form becomes, but not its actual form, 
only its altered form. We see this with especial clearness in the 
case of drawings that in some way displease us. Suppose I do not 
like the red dress of a woman in some picture and I prefer brown. If 
later I recall the picture the image will become progressively browner 
and browner, and finally I see the picture as brown, and when I 
meet the real object I wonder about the red dress. ^ 

We get this situation in miniature each time we hetir of a crime, 
however barren the news may be, — no more than a telegraphic 
word. The event must iiaturally have some degree of importance, 
because, if I hear merely that a silver watch has been stolen, I do 
not try to imagine that situation. If, however, I hear that near 
a hostelry in X, a peasant was robbed by two traveling apprentices 
I immediately get an image which contains not only the unknown 
region, but also the event of the robbery, and even perhaps the 
faces of those concerned. It does not much matter that this image 
is completely false in practically every detail, because in the greater 
number of cases it is corrected. The real danger lies in the fact that 
this correction is frequently so bad and often fails altogether and 
that, in consequence, the first image kgain breaks through and 
remains the most vigorous.* The vigor is the greater because we 
always attach such imagination to something actual or approxi- 
mately real, and inasmuch as the latter thing is either really seen, 
or at least energetically imagined, the first image acquires renewed 
power of coming up. According to Lipps, “ Reproductive images 


^ H. Gross: Korreperte Vorstellungen. In H. Gross’s Archiv X, 109. 

3 C. de Lagrave: L’ Autosuggestion Naturelle. Rev. d’Hypnot. 1889, XIV, 
257. 
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pfesuppose di|fQ)ositioiis. Dispositions ensue upcm perceptions that 
they imply; still there are reproductive images and imagined 
wholes which imply no preceding perceptions. This contradiction 
is solved when dispositions are contained in other things at the 
same time. A finite number of dispositions may in this way be also 
infinite. . . . Dispositions are transformed power itself, power 
transformed in such a way as to be able to respond actively to inner 
stimulations.” 

The process is similar in the reproduction of images during speech. 
The fact that this reproduction is not direct but depends on the 
sequence of images, leads to the garrulity of children, old men, and 
uneducated people, who try to present the whole complex of re- 
lations belonging to any given image. But such total recall drives 
the judge to despair, not only because he loses time, but because 
of the danger of having the attention turned from important to 
unimportant things. The same thing is perceived in judicial docu- 
ments which often reveal the fact that the dictator permitted him- 
self to be led astray by unskilful witnesses, or that he had himself 
been responsible for abstruse, indirect memories. The real thinker 
will almost always be chary of words, because he retains, from among 
the numberlAs images which are attached to his idea, only those 
most closely related to his immediate purpose. Hence good protocols 
are almost always comparatively short. It‘ is even as instructive as 
amusing to examine certain protocols, with regard to what ought 
to be omitted, and then with regard to the’ direct representations, 
i. e., to gveiything that appertains to the real illumination of the 
question. It is astounding how little of the latter thing is indicated, 
and how oftai it enters blindly because what was important has 
been forgotten and lost. 

Of course, we must grant that the essence of representation in- 
volves very great difficulties. By way of example consider so ordi- 
nary a case as the third dimension. We are convinced that according 
to its nature it is much mdre complex than it seems to be. We are 
compelled to believe that distance is not a matter of sensation and 
that it requires to be explained.^ 

Psychologists indicate that the representation of the third dimen- 
sion would be tremendously difficult without the help of experience. 
But experience is something relative, we do not know how much 
experience any man possesses, or its nature. Hence, we never can 
know clearly to what degree a man’s physical vision is correct if 

^ Several sentexicdb areCiere omitted. 



m CRIMINAL PSYCHOLOGY C546 

we do not see otlier means of Terification. Consider now what is^ 
required in the assumption of the idea of the fourth dimension. 
Since its introduction by Heniy More, this idea should quite have 
altered our conception of space. But we do not know how many 
cling to it unconsciously, and we should make no mistake if we said 
that nobody has any knowledge of how his neighbor perceives 
space. ^ 

Movement is another thing difficult to represent or imagine. 
You can determine for yourself immediately whether you can imagine 
even a slightly complicated movement. I can imagine one individual 
condition of a movement after another, sequentially, but I can not 
imagine the sequence. As Herbart says somewhere, & successive 
series of images is not a represented succession. But if we can not 
imagine this latter, what do we imagine is not what it ought to be. 
According to Strieker,^ the representation of movement is a quale' 
which can not be given in terms of any other sensory quality, and 
no movement can be remembered without the brain’s awakening 
a muscle-movement. Experience verifies this theory. The awakening 
of the muscular sense is frequently obvious whenever movement is 
thought of, and we may then perceive how, in the explanation or 
description of a movement, the innervation which folldws the image 
in question, occurs. This innervation is always true. It agrees at 
least with what the witness has himself perceived and now tries to 
renew in his stoiy. When we have him explain, for example, how 
some man had been choked, we may see movements of his hands 
which, however slight and obscure, still definitely indicate that he 
is tiying to remember what he has seen, and this irrelevantly of what 
he is saying. This makes it possible to observe the alterations of 
images in the individual in question, an alteration which always 
occurs when the images are related to movements. 

It follows further from the fact that movements are difficult to 
represent that the witness ought not to be expected accurately to 
recall them. Strieker says that for a long time he could not image a 
snow-fall, and succeeded only in representing one single instant of it. 
Now what is not capable of representation, can not well be recalled, 
and so we discover that it merely causes trouble to ask the witness 
to describe point by point even a simple sequence. The witness has 
only successive images, and even if the particular images are correct, 

^Cf. E. Storch: Uber des r&umliche Sehen, in Ztschrft. Sr. Ebbinghaus u. 
Nagel XXIX, 22. 

> S. Strieker: Studien ttber die BewegungsvorsteUungen. Tubingen 1868. 
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-he has nothii^ objective for the succession itself* nothing rooted in 
the sequence. He is helped* merely* by the logic of events and his 
memory — if these are scanty* the succession of images is scanty* 
and therefore the reproduction of the event is inadequate. Hence 
this scantiness is as little remarkable as the variety of description 
in various witnesses, a variety due to the fact that the sequentializa- 
tion is subjective. 

Drawing is a confirmation of the fact that we represent only a 
single instant of motion, for a picture can never give us a movement, 
but only a single state within that movement. At the same time we 
are content with what the picture renders, even when our image 
contains only this simple moment of movement. What is seen or 
heard, is immediately, in all its definiteness, content of consciousness’" 
(Schuppe) — but its movement is hot. 

The influence of time upon images is hardly indifferent. We have 
to distinguish the time necessary for the construction of an image* 
and the time during which an image lasts with uniform vividness. 
Maudsley believes the first question difficult to answer. He leans 
on Darwin, who points out that musicians play as quickly as they 
can apprehend the notes. The question will affect the lawyer in 
so far as it is necessary to determine whether, after some time, an 
image of an event may ensue from which it is possible to infer back 
to the individuality of the witness. No other example can be used 
here, because on the rocky problem of the occurrence of images are 
shattered even the regulative arts of most mddem psychophysics. 

The s<;;conci problem is of greater significance. Whether any 
practical use of its solution can be made, I can not say, but it urges 
consideration.* Exner has observed that the uniform vividness of 
an image lasts hardly a second. The image as a whole does not 
disappear in this time, but its content endures unchanged for so 
long at most. Then it fades in waves. The correctness of this 
description may be tested by anybody. But I should like to add 
that my observations of my own images indicate that in the course 
of a progressive repetition of the recall of an image its content is 
not equally capable of reproduction. I believe, further, that no 
essential leaps occur in this alteration of the content of an idea, but 
that t£e alteration moves in some definite direction. If, then, I 
recall the idea of some object successively, I will imagine it not at 
one time bigger, then smaller, then again bigger, etc.; on the con- 
trary, the series of images will be such that each new image will be 
either progressively bigger or progressively smaller. 
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If this observation of mine is correct and the phenomenon is not 
purely personal, Exner’s description becomes of ,great value in 
examination, which because of its length, requires the repeated recall 
of standardizing images, and this in its turn causes an alteration in 
the ideational content. We frequently observe that a witness per- 
suades himself into the belief of some definite idea in the course of 
his examination, inasmuch as with regard to some matter he says 
, more and more definite things at the end than at the beginning. 
This may possibly be contingent on the alteration of frequently 
recalled ideas. One could make use of the process which is involved 
in the reproduction of the idea, by implying it, and so not being 
compelled to return endlessly to something already explained. 

How other people construct their ideas, we do not, as we have 
seen, know, and the difiSiculty of apprehending the ideas or images 
of other people, many authorities clearly indicate.^ 

Topic 4. INTELLECTUAL PROCESSES. 

Section 46. (a) General Considerations. 

. Lichtenberg said somewhere, I used to know people of great 
scholarship, in whose head the most important propositions were 
folded up' in excellent order. But 1 don’t know what occurred 
there, whether the ideas were all mannikins or all little women — 
there were no results. ,In one comer of the head, these gentlemen 
put away saltpeter, in another sulphur, in a third charcoal, but these 
did not combine into gunpowder. Then again, there are people 
in whose heads eveiything seeks out and finds everything else, 
everything pairs off with everything else, and arranges itself vari- 
ously.” What Lichtenberg is trying to do is to indicate that the 
cause of the happy condition of the last-named friends is imagination. 
That imagination is influential, is certain, but it is equally certain 
that the human understanding is so different with different people 
as to permit such phenomena as Lichtenberg describes. I do not 
want to discuss the quantity of understanding. 1 shall deal, this 
time, with its quality, by means of which the variety of its uses 
may be explained. It would be a mistake to think of the under- 
standing as capable of assuming different forms. If it were it would 
be possible to construct from the concept understanding a group 
of different powers whose common quality would come to us off- 

* Of. Nficke in Gross’s Archiv VII, 340. 4 
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hand. But wiw regard to understanding we may ^peak only of more 
or less and we mtst think of the difference in effect in terms only of 
the difference of the forms of its application. We see the effects 
of the understanding alone, not the understanding itself, and however 
various a burning city, cast iron, a bum, and steaming water may 
be, we recognize that in spite of the difference of effect, the same 
fire has brought about all these results. The difference in the uses 
of the understanding, therefore, lies in the manner of its application. 
Hence these applications will help us, when we know them, to judge 
the value of what they offer us. The first question that arises when 
we are dealing with an important witness who has made observa- 
tions and inferences, is this: "" How intelligent is he? and what use 
does he make of his intelligence? That is. What are his processes 
of reasoning? ” 

I heard, from an old diplomat, whose historic name is as significant 
as his experience, that he made use of a specific means to discover 
what kind of mind a person had. He used to tell his subjects the 
following story: A gentleman, carrying a small peculiarly-formed 
casket, entered a steam car, where an obtrusive commercial traveler 
asked him at once what was contained in the casket. * My Mungo 
is inside ! ’ ‘Mungo? What is that? ' ‘ Well, you know that I suffer 
from delirium tremens, and when I see thp frightful images and 
figures, I let my Mungo out and he eats them up.’ ‘ But, sir, these 
images and figures do not really exist.’ ‘ Of coprse they don’t really 
exist, but my Mungo doesn’t really exist, either, so it’s all right! ’ 

The oldigenUeman asserted that he could judge of the intelligence 
of his interlocutor by the manner in which the latter received this 
story. 

Of course it is impossible to tell every important witness the story 
of Mungo, but something similar may be made use of which could 
be sought out of the material in the case. Whoever has anything 
worthy the name of practice will then be able to judge the manner 
'of the witness’s approach, and especially the degree of intelligence 
he possesses. The mistake must not be made, however, that this 
requires splendid deductions; it is best to stick to simple factd. 
Goethe’^ golden word is still true: “ The greatest thing is to under- 
stand that all fact is theory ... do not look behind phenomena; 
they are themselves the doctrine.” We start, therefore, with some 
ample fact whicB has arisen in the case and try to discover what the 
witness will do with it. It is not diflBcult; you may know a thing 
badly in a hundred wayH but you know it well in only one way. If 
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the witness handles the faet properly, we may trust him. We learn, 
moreover, from this handling how far the man nfay be objective. 
His perception as witness means to him only an experience, and the 
human mind may not collect experiences without, at the same time, 
weaving its speculations into them. But though everyone does 
this, he does it according to his nature and nurture. There is little 
that is as significant as the manner, the intensity, and the direction 
in and with which a witness introduces his speculation into the story 
of his experience. Whole sweeps of human character may show them- 
selves up with one such little explanation. It is for this reason that 
Kant called the human understanding architectonic; it aims to 
bring together all its knowledge under one single system, and this 
according to fixed rules and systems defined by the needs of ordinary 
mortals. Only the genius has, like nature, his own unknown system. 
And we do not need to count on this rarest of exceptions. 

The people who constitute our most complicated problems are the 
average, and insignificant members of the human race. Hume cited 
the prophet Alexander quite justly. Alexander was a wise prophet, 
who selected Paphlagonis as the first scene of his deception because 
the people there were extraordinarily foolish and swallowed with 
pleasure the coarsest of swindles. They had heard earlier of the 
genuineness and power ,of the prophet, and the smart ones laughed 
at him, the fools believed and spread his faith, his cause got adherents 
even among educated^ people, and finally Marcus Aurelius himself 
paid the matter so much attention as to rest the succesp.of a military 
enterprise on a prophecy of Alexander\s. Tacitus narrates how 
Vespasian cured a blind man by spitting on him, and the story is 
repeated by Suetonius. 

We must never forget that, however great a foolishness may be, 
there is always somebody to commit it. It is Hume, again, I think, 
who so excellently describes what happens when some inconceiv- 
able story is told to uncritical auditors. Their credulity increases 
the narrator’s shamelessness; his shamelessness convinces their 
credulity. Thinking for yourself is a rare thing, and the more one 
is involved with other people in matters of importance, the more one 
is convinced of the rarity. And yet, so little is demanded in thinking. 
“To abstract the red of blood from the collective impression, to 
discover the same concept in different things, to bring together 
under the same notion blood and beer, milk and snow, — animals 
do not do this; it is thinking.” ^ I might suggest that in the first 

1 L. Geiger; Der Ursprung der Sprache. Stuttgi^ ISto. 
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place, variouil animals are capable of something of the sort, and 
in the second plhce, that many men are incapable of the same thing. 
The lawyer’s greatest of all mistakes is always the presupposition 
that whoever has done anything has also thought about doing it 
and while he was doing it. This is especially the case when we 
observe that many people repeatedly speak of the same event and 
drive us to the opinion that there must be some intelligent idea 
behind it, — but however narrow a road may be, behind it there 
may be any number of others in series. 

We also are bound to be mistaken if we presuppose the lack 
of reason as a peculiarity of the uneducated only, and accept as 
well thought-out the statements of people who possess academic 
training. But not everybody who damns God is a philosopher, 
and neither do academic persons concern themselves unexceptionally 
with thinking. Concerning the failure of our studies in the high- 
schools and in the gymnasia, more than enough has been written, 
but Helmholtz, in his famous dissertation, “ Concerning the Re- 
lation of the Natural Sciences to the Whole of Knowledge,” has 
revealed the reason for the inadequacy of the material served up 
by gymnasia and high-schools. Helmholtz has not said that the 
university improves the situation only in a very small degree, but 
it may be understood from his words. “T^ie pupils who pass from 
our grammar-schools to exact studies have two defects; 1. A 
certain laxity in the application of universally valid laws. The 
grammatical ^rules with which they have been trained, are as a 
matter of fact, buried under series of exceptions; the pupils hence 
are unaccustomed to trust unconditionally to the certainty of a 
legitimate consequence of some fixed universal law. 2. They are 
altogether too much inclined to depend upon authority even where 
they can judge for themselves.” 

Even if Helmholtz is right, it is important for the lawyer to recog- 
nize the distinction between the witness who has the gymnasium 
behind him and the educat!ed man who has helped himself without 
that institution. Our time, which has invented the Ph. D., which 
wants to do everything for the public school and is eager to cripple 
the classical training in the gymnasium, has wholly forgotten that 
the incomparable value of the latter does not lie in the minimum of 
Latin and Greek which the student has acquired, but in the disci- 
plinary intellectual drill contained in the grammar of the ancient 
tongues. It is superfluous to make fun of the fact that the technician 
writes on bis visiting ditrds: Stud. Eng. or Stud. Mech. and can not 
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pmounoe the.words the abbreviations stand for» that he becomes 
Ph. D. and can not translate his title, — these are tnde issues. But 
it is forgotten that the total examination in which the public school 
pupil presents his hastily crammed Latin and Greek, never implies 
a careful training in his most impressionable period of life. Hence 
the criminalist repeatedly discovers that the capacity for trained 
thin k i ng belongs mainly to the person who has been drilled for 
eight years in Greek and Latin grammar. We criminalists have 
much experience in this matter. 

Helmholtz’s first point would, for legal purposes, require very 
broad interpretation of the term, ** universally valid laws,” extending 
it also to laws in the judicial sense of the word. The assertion is 
frequently made that laws are passed in the United States in order 
that they might not be obeyed, and political regulations are obeyed 
by the public for, at most, seven weeks. Of course, the United 
States is no exception; it seems as if the respect for law is declining 
everywhere, and if this decline occurs in one field no other is likely 
to be free from it. A certain subjective or egoistic attitude is potent 
in this regard, for people in the main conceive the law to be made 
only for others; they themselves are exceptions. Narrow, uncon- 
ditional adherence to general norms is not modem, and this fact is 
to be seen not only in the excuses offered, but also in the statements 
of witnesses, who expect others to follow prescriptions approxi- 
mately, and themselves hardly at all. This fact has tremendous 
influence on the conceptions and constmctions of people, and a 
failure to take it into consideration means considerable enaor. 

Not less unimportant is the second point raised in the notion of 
” authority.” To judge for himself is everybody’s* business, and 
should be required of everybody. Even if nobody should have 
the happy thought of making use of the better insight, the dependent 
person who always wants to go further will lead himself into doubtful 
situations. The three important factors, school, newspaper, and 
theater, have reached an extraordinary degree of power. People 
apperceive, think, and feel as these three teach them, and finally 
it becomes second nature to follow this line of least resistance, and to 
seek intellectual conformity. We know well enough what,^ conse- 
quences this has in law, and each one of us can tell how witnesses 
present us stories which we believe to rest on their own insight but 
which show themselves finally to depend upon the bpinion of some 
other element. We frequently base our constructions upon the re- 
markable and convincing unanimity of such witnesses when upon 
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closer ezamiliation we might discover that this unanimity haa a single 
source. If we%iake this discovery it is fortunate, for only time and 
labor have then been lost and no mistake has been committed. 
But if the discovery is not made, the unanimity remains an im- 
portant, but really an unreliable means of proof. 

Section 47. (b) The Mechanism of Thinking. 

Since the remarkable dissertation of W. Ostwald,^ on Sept. 20, 
1005, we have been standing at a turning point which looks toward 
a new view of the world. We do not know whether the “ ignora- 
bimus ” of some of the scientists will hold, or whether we shall be 
able to think everything in tem\s of energy. We merely observe 
that the supposedly invincible principles of scientific materialism 
are shaken. 

Frederick the Great, in a letter to Voltaire, says something which 
suggests he was the first to have thought of the purely mechanical 
nature of thought. Cabanis had said briefly, that the brain secretes 
thought as the liver bile, l^ndidl expressed this conception more 
cautiously, and demanded merely the confession that every act of 
consciousness implies a definite molecular condition of the brain, 
while Bois-Reymond declared that we could not explain certain 
psychical processes and events by knowledge of the material proc- 
esses in the brain. ** You shall make no picture or comparison, but 
see as directly as the nature of our spirit will permit,” Ostwald 
tells us# an J it is well to stick to this advice. We need neither to 
cast aside the mechanical view of the world nor to accept energism; 
neither of them is required. But according to the teachings of the 
latter, we shall be enabled to recognize the meaning of natural law 
in the determination of how actual events are conditioned by possible 
ones. And thus we shall see that the form that all natural laws 
turn to expresses the mediation of an invariable, a quantity that 
remains unchangeable even when all the other elements in the for- 
mula of a possible event alter within the limits defined by the law.* 

Every science must provide its own philosophy, and it is our duty 
to kqpw properly and to understand clearly how far we may per- 
ceive connections between the physical qualities of any one of our 
witnesses and his psychic nature. We will draw no inferences our- 
selves, but we Vill take note of what does not explain itself and apply 

1 W. Ostwald: Die tJberwindung des wissenschaftlichen Materialismus. 

* A. HOfler: Psyshologie. Vienna 1897. 
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to eiparts to explain what we can not. This is' especially necessary 
where the relation of the normal to the abnormal becomes a question. 

The normal effects to be spoken of are very numerous, but we 
shall consider only a few. The first is the connection of symbol 
and symbolized. The circumstance that the symbol, on its side 
of the union of the two, becomes perfectly clear while the symbolized 
object is rather confused, is explained by the fact that the symbol 
recalls its object more quickly than the object the symbol; e.g., 
the tool recalls its use more quickly than the purpose its instrument. 
Name and word recall more quickly, reliably, and energetically 
the objects they stand for than do the objects their symbols.” ^ 
This matter is more important than it looks at first glance, inasmuch 
as the particles of time with which we are dealing are greater than 
those with which modem psychologists have to deal, — so large 
indeed, that they may be perceived in practice. We lay stress 
during the examination, when we are in doubt about the correctness 
of the expected answer, upon the promptness and rapidity with 
which it is given. Drawn out, tentative, and uncertain answers, 
we take for a sign that the witness either id unable or unwilling to 
give his replies honestly. If, however, psychologically there are 
real reasons for variation in the time in which an answer is given, 
reasons which do not depend on its correctness, we must seek out 
this correctness. Suppose that we have before us a case in which 
the name awakens more quickly and reliably the idea of the person to . 
whom it belongs than conversely. This occurs to aiy^ one of us, 
and often we can not remember the name of even a close friend for 
a greater or shorter period. But we very rarely find that we do not 
think of the appearance of the individual whose name we hear men- 
tioned. But it would be wrong to relate this phenomenon to certain 
qualities which contradict it only apparently. E. g., when I examine 
old statutes which I myself have worked with and review the names 
of the series, I recall that I had something to do with this Jones, 
Smith, Black, or White, and I recall what the business was, but I 
do not recall their appearance. The reason is, first of all, the fact 
that during the trial I did not care about the names which served 
as a means of distinguishing one from the other, and they might, 
for that purpose, have been a, 6,.c, etc. Hence, the faces and names 
were not as definitely associated as they ordinarily are. Moreover, 
this failure to recall is a substitution for each other of the many 
tanti quanti that we take up in our daily routine. When we have 

1 Volkmar: Psychologic. Cdthen 1875. ^ 
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had especial lousiness with any particular individual we do leipein- 
ber his face when Jiis name is mentioned. 

If, then, a witness does not quickly recall the name of something 
he is thinking of, but identifies it immediately when the name is 
given him, you have a natural psychological event which itself has 
no bearing on the truth or falsity of his testimony. 

The same relation is naturally to be found in all cases of parallel 
phenomena, i. e., names, symbols, definitions, etc. It applies, also, 
to the problem of the alteration in the rapidity of psychical processes 
with the time of the day. According to Bechterew and Higier there 
is an increase in psychical capacity from morning to noon, then a 
dropping until five o’clock in the afternoon, then an increase until 
nine o’clock in the evening, and finally a sinking until twelve o’clock 
midnight. There is, of course, no doubt that these investigators 
have correctly collected their material; that their results shall 
possess general validity is, however, not so certain. The facts 
are such that much depends, not only on the individual character, 
but also on the instant of examination. One hears various assertions 
of individuals at times •vtrhen they are most quick to apprehend and 
at their best, and hence it is hardly possible to draw a general rule 
from such phenomena. One may be wide awake in the morning, 
another in the forenoon, a third at night,^ and at each time other 
people may be at their worst. In a similar fasliion, the psychic, 
disposition varies not only during the day, but from day to day. 
So far as m^ observations go the only thing uncontradicted is the 
fact that the period between noon and five o’clock in the afternoon 
is not a favorable one. I do not believe, however, that it would 
be correct to* say that the few hours after the noon dinner are the 
worst in the day, for people who eat their dinners at about four 
or five o’clock assure me that from one to five in the afternoon, 
they cannot work so well. These facts may have a value for us 
in so far as we can succeed in avoiding the trial of important 
cases which require especial consideration during the time mentioned. 

Section 48. (c) The Subconscious. 

It is my opinion that the importance of unconscious operations ^ 
in legal procedure is undervalued. We could establish much that 
is significant ^concerning an individual whose unconscious doings 
we knew. For, as a rule, we perform unconsciously things that 

^ Th. lipps: Dei'Begiiff des Unbewussten in der Psychologie. Manchen 1896. 
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are^deeply habitiial» therefore! first of all what everybody does— ^ 
walk, greet your neighbor! dodge! eat! etc.; secondly! we perform 
unconsciously things to which we have become accustomed in 
accordance with our especial characters.^ When! during my work, 

I rise! get a glass of water! drink it» and set the glass aside again! 
without having the slightest suspicion of having done so, I must 
agree that this was possible only in my well-known residence and 
environment! and that it was possible to nobody else! not so familiar. 
The coachman! perhaps, puts the horses into the stable, rubs them 
down, etc., and thinks of something else while doing so. He has 
performed unconsciously what another could not. It might hap- 
pen that I roll a cigarette while I am working, and put it aside; 
after awhile I roll a second and ^ third, and sometimes I have four 
cigarettes side by side. I needed to smoke, had prepared a cigarette, 
and simply because I had to use my hands in writing, etc., 1 laid the 
cigarette aside. In consequence, the need to smoke was not satisfied ^ 
and the process was repeated. This indicates what complicated 
things may be unconsciously performed if only the conditions are 
well-known; but it also indicates what thfe limits of unconscious 
action are: e. g., I had not forgotten what would satisfy my need to 
smoke, nor where my cigarette paper was, nor how to make a ciga- 
rette, but I had forgotten that I had made a cigarette without having 
smoked it. The activities first named have been repeated thousands 
of times, while the last had only just been performed and therefore 
had not become mechanical.^ ^ 

Lipps calls attention to another instance: It may be that I 
am capable of retaining every word of a speech and of observing 
at the same time the expression which accompanies the speech. 

I might be equally able to trace a noise which occurs on the street 
and still to pay sufficient attention to the speech. On the other 
hand, I shoidd lose the thread of the speech if I were required at 
the same time to think of the play of feature and the noise. Ex- 
pressed in general terms, idea A may possibly get on with idea B 
and even idea C; but B and C together make A impossible. This 
clearly indicates that B and C in themselves have opposed A and 
inhibited it in some degree, but that only the summation oL their 
inhibition could serve really to exclude A.” This is certainly correct 
and may perhaps be more frequently made use of when it is necessary 
to judge how much an individual would have done at one and the 

1 Cf. Sympomum on the Subconsdous. Journal of Abnormal Psychology. 

> Cf. H. Gross’s Archiv, II, 140. 4 ‘ 
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same time, iod how much he would have done unconsciously. An 
approzimatioiipof the possibilities can always be made. 

Such complicated processes go down to the simplest operations. 
Aubert indicates, for example, that in riding a horse at gallop you 
jump and only later observe whether you have jumped to the right 
or the left. And the physician Forster told Aubert that his patients 
often did not know how to look toward right or left. At the same 
time, everybody remembers how when he is doing it unconsciously, 
and it may often be observed that people have to make the sign 
of the cross, or the gesture of eating in order to discover what is 
right and what left, although they are unconsciously quite certain 
of these directions. Still broader activities are bound up with 
this unconscious psychosis, activities for us of importance when the 
accused later give us different and better explanations than at the 
beginning, and when they have not had the opportunity to study 
the case out and make additional discoveries, or to think it. over in the 
mean time. They then say honestly that the new, really probable 
exposition has suddenly occurred to them. As a rule we do not believe 
such statements, and* we are wrong, for even when this sudden 
vision appears improbable and not easily realizable, the witnesses 
have explained it in this way only because they do not know the 
psychological process, which, as a matter of fact, consisted of sub- 
conscious thinking. 

The brain does not merely receive impressions unconsciously, it 
registers them without the co-operation of cdnsciousness, works them 
over unconsciously, awakens the latent residua without the help of 
consciousness, and reacts like an organ endowed with organic life 
toward the •inner stimuli which it receives from other parts of 
the body. That this also influences the activity of the imagination, 
Goethe has indicated in his statement to Schiller: Impressions 
must work silently in me for a very long time before they show them- 
selves willing to be used poetically.” 

In other respects evetybody knows something about this un- 
conscious intellectual activity. Frequently we plague ourselves 
with the attempt to bring order into the flow of ideas — and we 
fail. , Then the next time, without our having thought of the matter 
in the interval, we find everything smooth and clear. It is on this 
fact that the various popular maxims rest, e. g., to think a thing 
over, or to sllep on it, etc. The unconscious activity of thought has 
a great share in what has been thought out. 

A very distinctive role belongs to the coincidence of conscious 
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attention with unconscious. An explanation of this process will 
help us, perhaps, to explain many incomprehensible and improbable 
things. ** Even the unconscious psychic activities, — going up 
and down, smoking, playing with the hands, etc. conversation, — 
compete with the conscious or with other unconscious activities 
for psychic energy. Hence, a suddenly-appearing important idea 
may lead' us to stop walking, to remain without a rule of action, 
may make the smoker drop his smoking^ etc.” The explanation is as 
follows: I possess, let us say, 100 units of psychic energy which I 
might use in attention. Now we find it difficult to attend for twenty 
seconds to one point, and more so to direct our thought-energy to 
one thing. Hence I apply only, let us say, 90 imits to the object 
in question, and apply 10 units to the unconscious play of ideas, 
etc. Now, if the first object suddenly demands even more attention, 

‘ it draws off the other ten units, and I must stop playing, for abso- 
lutely without attention, even unconscious attention, nothing can 
be done. 

This very frequent and well-known phenomenon, shows us, first 
of all, the unconscious activities in their agreement with the con- 
scious, inasmuch as we behave in the same way when both are 
interrupted by the demand of another thing on our attention. If 
a row suddenly breaks out before my window I will interrupt an 
imconscious drumming wito the fingers as well as a conscious reading, 
so that it would be impossible to draw any conclusion concerning 
the nature of these acfivities from the mere interruption or the 
manner of that interruption. This similarity is an additionaLground 
for the fact that what is done unconsciously may be very complex. 
No absolute boundaiy may be drawn, and hence we can derive no 
proof of the incorrectness of an assertion from the performance 
itself, i. e., from what has been done unconsciously. Only human 
nature, its habits, idiosyncrasies, and its contemporary environment 
can give us any norm. 

t 

Section 49. (d) Subjective Conditions. 

We have already seen that our ideation has the self for center 
and point of reference. And we shall later see that the kind of 
thin kin g which exclusively relates all events to itself, or the closest 
relations of the self, is, according to Erdmann, the eteence of stu- 
pidity. There is, however, a series of intellectual processes in which 
the thinker pushes his self into the foregroifid with more or less 
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justification* Judging ,eveiything else and studying eveiything dse 
in the light of it, presupposing in others what he finds in himself, 
and exhibiting a greater interest in himself than may be his proper 
share. Such ideations are frequently to be found in high-minded 
natures. I know a genial high-school teacher, the first in his pro- 
fession, who is so deeply absorbed in his thinking, that he never 
carries money, watch, or keys because he forgets and loses them. 
When in the examination of some critical case he needs a coin he turns 
to his auditors with the question: Perhaps one of you gentlemen 
may by some chance have a quarter with you? ” He judges from his 
habit of not carrying money with him, that to carry it is to be pre- 
supposed as a perhaps,” and the appearance of a quarter in this 
crowded auditorium must be “ by chance.” 

The same thing is true with some of the most habitual processes 
of some of the most ordinary people. If a man sees a directory in 
which his name must be mentioned, he looks it up and studies it. 
If he sees a group photograph in which he also occurs he looks up 
his own picture, and when the most miserable cheater who is traveling 
under a false name picks that out, he will seek it out of his ovm 
relationships, will either alter his real name or slightly vary the 
maiden name of his mothei*, or deduce it from his place of birth, 
or simply make use of his Christian name.. But he will not be likely 
to move far from his precious self. 

That similar things are true for readers, Goethe told us when 
he showed us that everything that anybody reads interests him 
only when he finds himself or his activities therein. So Goethe 
explains that business men and men of the world apprehend a scientific 
dissertation better than the really learned, “who habitually hear 
no more of it than what they have learned or taught and with which 
they meet their equals.” 

It is properly indicated that every language has the largest number 
of terms for those things which are most important to those who 
speak it. Thus we are told that the Arabians have as many as 6000 
words for camel, SOOO for horse, and 50 for lion. Richness of form 
and use always belong together, as is shown in the fact that the aux- 
ilia*ries and those verbs most often used are everywhere the most 
irregular. This fact may be very important in examinations, for 
definite inferences concerning the nature and affairs of the witness 
may be drawn from the manner and frequency with which he uses 
words, and whether he possesses an especially large number of forms 
in any p^icula^ diitction. 
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The fact is that we make our conceptious in accordance with the ' 
things as we have seen them, and so completely persuade oiirselvea 
of the truth of one definite, partial definition, that sometimes we 
wonder at a phenomenon without judging that it might have been 
expected to be otherwise. When I first became a student at Strass- 
bourg, I wondered, subconsciously, when I heard the ragged gamins 
talk French fiuently. I knew, indeed, that it was their mother- 
tongue, but I was so accustomed to viewing all French as a sign of 
higher education that this knowledge in the gamins made me marvel. 
When I was a diild I once had to bid my grandfather adieu very 
early, while he was still in bed. 1 still recall the vivid astonishment 
of my perception that grandfather awoke without his habitual 
spectacles upon his nose. 1 must have known that spectacles are. 
as superfiuous as uncomfortable and dangerous when one is sleeping, 
and I should not even with most cursory thinking have supposed 
that he would have worn his spectacles during the night. But as 
I Vas accustomed always to see my grandfather with spectacles, 
when he did not have them I wondered at it. 

Such instances are of especial importance when the judge is him- 
self making observations, i. e., examining the premises of the crime, 
studying corpora delicti, etc., because we often suppose ourselves 
to see extraordinary and illegal things simply because we have 
been habituated to seeing things otherwise. We even construct and 
name according to this habit. Taine narrates the instructive story 
of a little girl who wore a medal around her throat, of which she 
was told, C’est le bon Dieu.” When the child once saw hear uncle 
with a lorgnon around his neck she said, C’est le bon Dieu de 
mon oncle.” And since I heard the story, I have repeatedly had the 
opportunity to think, ** C’est aussi le bon Dieu de cet homme.’* 
A single word which indicates bow a man denotes a thing defines 
for us his nature, his character, and his circumstances. 

For the same reason that everything interests us more accord- 
ing to the degree it involves us personally, we- do not examine 
facts and completely overlook them though they are later shown 
to be unshakable, without our being able to explain their causal 
nexus. If, however, we know causes and relationships, thise 
facts become portions of our habitual mental equipment. Any 
practitioner knows how true this is, and how especially visible 
during the examination of witnesses, who ignore facts^ which to us 
seem, in the nature of the case, important and definitive. In such 
cases we must fiirst of all not assume that theie facts have not oc*^ 
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airred becauab the witness has not explained them or has overlooked 
them; we must proceed as suggested in order to validate the relevant 
circumstances by means of the witness — i. e., we must teach him 
the conditions and relationships until they become portions of his 
habitual mental machinery. I do not assert that this is easy — 
on the contrary, I say that whoever is able to do this is the most 
effective of examiners, and shows again that the witness is no more 
than an instrument which is valueless in the hands of the bounder, 
but which can accomplish all sorts of things in the hands of the 
master. 

One must beware, however, of too free use of the most comfortable 
means, — that of examples. When Newton said, "" In addiscendis 
scientiis exempla plus prosunt, quam praecepta,” he was not ad- 
dressing criminalists, but he might have been. As might, also, 
Kant, when he proved that thinking in examples is dangerous 
because it allows the use of real thinking, for which it is not a sub- 
stitute, to lapse. That this fact is one reason for the danger of 
examples is certain, but the chief reason, at least for the lawyer, 
is the fact that an example requires not equality, but mere simi- 
larity. The degree of similarity is not expressed and the auditor 
has no standard for the degree of similarity in the mind of the 
speaker. ** Omnis analogia claudicat ” is correct, and it may happen 
that the example might be falsely conceived, that similarity may 
be mistaken for equality, or at least, that there should be ignorance 
of the inequality. Examples, therefore, are fo be used only in the 
most ext^emd cases, and only in such wise, that the nature* of the 
example is made very clearly obvious and its incorrectness warned 
against. * 

There are several special conditions, not to be overlooked. One 
of these is the influence of expectation. Whoever expects anything, 
sees, hears, and constructs, only in the suspense of this expectation, 
and neglects all competing events most astoundingly. Whoever 
keenly expects any person *is sensible only of the creaking of the 
garden door, he is interested in all sounds which resemble it, and 
which he can immediately distinguish with quite abnormal acute- 
ness; •everything else so disappears that even powerful sounds, at 
any event more powerful than that of the creaking gate, are over- 
looked. This may afford some explanation for the very different 
.statements we bften receive from numerous observers of the same 
event; each one had expected a different thing, and hence, had 
perceived and had 4gno|ed different things. 
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Again, the opposition of the I and You in Che person himself ^ 
a noteworthy thing. According to Noel, this is dphe particularly 
when one perceives one’s own foolish management: ** How could 
you have behaved so foolishly! ” Generalized it might be restated 
as the fact that people say You to themselves whenever the dual 
nature of the ego becomes visible, i. e., whenever one no longer 
entertains a former opinion, or when one is undecided and carries 
about contradictoiy intentions, or whenever one wants to compel 
himself to some achievement. Hence “ How could you have done 
this? ” — “ Should you do this or should you not? ” — “ You simply 
shall tell the truth.” — More naive people often report such inner 
dialogues faithfully and without considering that they give them- 
selves away thereby, inasmuch as the judge learns at least that 
when this occurred the practical ego was a stranger to the con- 
sidering ego, through whom the subjective conditions of the cir- 
cumstances involved may be explained. 

What people call excellent characterizes them. Excellences 
are for each man those qualities from which others get the most 
advantage. Charity, self-sacrifice, mercy, honesty, integrity, 
courage, prudence, assiduity, and however else anything that is 
good and brave may be called, are always of use to the other fellow 
but barely and only indirectly the possessor of the virtues. Hence 
we praise the latter and spur others on to identical qualities (to 
our advantage). This is very barren and prosaic, but true. Natur- 
ally, not everybody hhs advantage in the identical virtues of other 
people, only in those which are of use to their individual situation — 
charity is of no use to the rich, and courage of no use to the pro- 
tected. Hence, people give themselves away more frequently than 
they seem to, and even when no revelation of their inner lives can 
be attained from witnessed and accused, they always express enough 
to show what they consider to be virtue and what not. 

Hartenstein characterizes Hegel as a person who made his op- 
ponents out of straw and rags in order to be able to beat them down 
the more easily. This characterizes not only Hegel but a large 
group of individuals whose daily life consists of it. Just as there 
is nowhere any particularly definite boundary between sanitji and ^ 
foolishness, and everything flows into everything else, so it is with ^ 
men and their testimonies, normal and abnormal. From the sober, 
dear, and true testimony of the former, to the fanciful and impossible ^ 
assertions of the latter, there is a straight, slowly rising road on 
which testimony appears progressively less tn^e, and more impossible. 
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No man cin say where the quality of foolishness begins — nervous- 
ness, ezcitemrat, hysteria, over-strain, illusion, fantasy, and patho- 
formic lies, are the shadings which may be distinguished, and the 
quantity of untruth in such testimonies may be demonstrated, 
from one to one hundred per cent., without needing to skip a single 
degree. We must not, however, ignore and simply set aside even 
the testimony of the outlaws and doubtful persons, because also 
they may contain some truth, and we must pa^^ still more attention 
to such as contain a larger percentage of truth. But with this regard 
we have our so-called smart lawyers who are over-strained, and it 
is they who build the real men of straw which cost us so much 
effort and labor. The form is indeed correct, but the content is 
straw, and the figure appears subjectively dangerous only to its 
creator. And he has created it because he likes to fight but desires 
also to conquer easily. The desire to construct such figures and 
to present them to the authorities is widespread and dangerous 
through our habit of seeking some particular motive, hatred, jeal- 
ousy, a long-drawn quarrel, revenge, etc. If we do not find it we 
assume that such a motive is absent and take the accusation, at 
least for the time, to be true. We must not forget that frequently 
there can be no other defining motive than the desire to construct 
a man of straw and to conquer him. If <this explanation does not 
serve we may make use finally of a curious phenomenon, called by 
Lazarus heroification^ which repeats itself ^t various levels of life 
in rather younger people. If we take this concept in its widest 
application we will classify under it all forms that contain the almost 
invincible demand for attention, for talking about oneself, for grow- 
ing famous, bn the part of people who have neitlier the capacity 
nor the perseverance to accomplish any extraordinary thing, and 
who, hence, make use of forbidden and even criminal means to shove 
their personalities into the foreground and so to attain their end. 
To this class belong all those half-grown girls who accuse men of 
seduction and rape. They aim by this means to make themselves 
interesting. So do the women who announce all kinds of persecu- 
tions which make them talked about and condoled with; and the 
numfeipus people who want to do something remarkable and commit 
arson; then again certain political criminals of all times who became 
immortal ” with one single stab, and hence devoted their otherwise 
worthless lives thereto; and finally, even all those who, when having 
suffered from some theft, arson, or bodily harm, defined their damage 
as considerably gi^ate^ than it actually was, not for the purpose 
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of recoveiing their losses* but for the purpose of being diircussed^d 
condoled with. * . « 

As a rule it is not di£Glcult to recognize this ** heroification,’* 
inasmuch as it betrays itself through the lack of other motives* and 
appears definitely when the intent is examined and exaggerations 
are discovered which otherwise would not appear. 

Topic 5 . ASSOCIATION OP IDEAS. 

Section 50 . 

The question of association is essentially significant for lawyers 
because* in many cases, it is only by use of it that we can discover 
the conditions of the existence of certain conceptions* by means of 
which witnesses may be brought to remember and tell the truth* 
etc.* without hypnotizing them, or overtesting the correctness of 
their statements. We will cursorily make a few general observa- 
tions only: 

Concerning the law of association* very little has been learned 
since the time of Aristotle. It is determined by: 

1. Similarity (the common quality of the symbol). 

2, Contrast (because every image iiivolves opposition between 

its extremes). •. 

S. Co-existence, simultaneity (the being together of outer or 
inner objects in space) , 

4. Succession (images call each other out in the same order in 
which they occur). , 

Hume recognized only three grounds of association of objects — 
similarity, contact in time and space, and causality. *Theo. Lipps 
recognizes as the really different grounds of association 'only simi- 
larity and simultaneity (the simultaneity of their presence in the 
mind, especially). 

If, however, simultaneity is to be taken in this sense it may be 
considered the sole ground of association, for if the images are not 
simulianeous there can be no question of association. Simultaneity 
in the mind, is only the second process, for images are simultaneous 
in the mind only because they have occurred simultaneously, existed 
in the same space* were similar, etc. MUnsterberg*^ who dealt with, 
the matter and got important results, points out that all so-called 
inner associations* like similarity* contrast* etc.* may be reduced to 
external association* and all the external associations* even that of 

1 H. Mttnsterberg: Bcitrage I-IV. Frriburg 1881-189S. 



§5(q W CRIMINAL PSYCHOLOGY 265 

teniporal sequence, may be reduced to co-ezistenoe, and all o6» 
existence-assddations are psychophysically intelligible. Further: 
*‘The fundamental error of all association processes leading to 
incorrect connection of ideas, must be contained in their incomplete- 
ness. One idea was associated with another, the latter with a third, 
and then we connect the first with the third ... a thing we should 
not have done, since the first, while it co-existed with the second,* 
was also connected with many others.** 

But even this account does not account for certain difficulties, 
because some associations are simply set aside, although they should 
have occurred. Man is inclined, according to Strieker, to inhibit 
associations which are not implied in his funded ” complexes. 

If we find direct contradictioir with regard to associations, the 
way out is not easy. We have then, first, to consider how, by com- 
paratively remote indirection, to introduce those conditions into 
the “ funded ** complex, which will give rise to the association. But 
such a consideration is often a big problem in pedagogy, and we are 
rarely in the position of teaching the witness. 

There is still the additional difficulty that we frequently do not 
know the circumstance with the help of which the witness has 
made his association. Thomas Hobbes tells the story of an associa- 
♦tion which involved a leap from the British Civil War to the value 
of a denarius under the Emperor Tiberius. The process was as 
follows; King Charles I was given up by the Scotch for $200,000, 
Christ was sold for 30 denarii, what then was a denarius worth? 
In order* to pursue the thread of such an association, one needs, 
anyway, only^a definite quantity of historical knowledge, but this 
quantity must be possessed. But such knowledge is a knowledge 
of universal things that anybody may have, while the personal 
relations and purely subjective experiences which are at the com- 
mand of an individual are quite unknown to any other person, 
and it is often exceedingly jlifficult to discover them.' The case is 
simplest when one tries to aid the memory of a 'witness in order to 
make him place single dates, e. g., when the attempt is made to 
determine some time and the witness is reminded of certain events 
that occurred during the time in question in order to assist him 
in fixing the calendar time. Or again, when the witness is brought 
to the place of tlj^e crime and the individual conditions are associated 
with the local situation. But when not merely single dates are to 

* A. Mayer and J. prth: Zur qualitativen Untersuchung der Aesosiation. 
Ztschrft. f. Psychol, u. PhysAl. der Sixmesorgane, X^VI, 1, 1901. 
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be associated, when complete events are to be associated, a profound 
knowledge of the situation must precede, otherwise no association 
is successful, or merely topsy-turvy results are attained. The diffi- 
culties which here ensue depend actually upon the really enormous 
quantity of knowledge eveiy human being must possess in making 
use of his senses. Anything that a man has learned at school, in 
the newspapers, etc., we know approximately, but we have no 
knowledge of what a man has thought out for himself and what he 
has felt in his localized conditions, e. g., his home, his town, his 
travels, his relations and their experiences, etc. — However im- 
portant this may be, we have no means of getting hold of it. 

Those associations which have physical expression are of im- 
portance only in particular cases. • For example, the feeling of ants 
all over the body when you think that you have been near an ant- 
hill, or the feeling of physical pain on hearing the description of 
wounds. It is exceedingly fuimy to see how, during the lectures 
of dermatologists, the whole audience scratches that part of the 
body which is troubling the patient who is being described. 

Such associations may be legally valuable in so far as the accused 
who plead innocence make unconscious movements whicL imply 
the denied wounds. In any event, it is necessary to be cautious 
because frequently the merely accurate description of a wound may « 
bring about the same effect in nervous persons as the sight of that 
wound. If, however, the wound is not described and even its place 
not mentioned, and only the general harm is spoken of, then if the 
accused reaches for that part of his body in which the wound of his 
victim is located, you have a clew, and your attention should be 
directed upon it. Such an index is worth no more, tut even as a 
clew it has some value. 

All in all, we may say that the legally significant direction of 
association falls in the same class with “getting an idea.” We 
need association for the purpose of constructing an image and an 
explanation of the event in question; something must “ occur to us.” 
We must “ get an idea,” if we are to know how something hap- 
pened. We need association, moreover, in order to discover that 
something has occurred to the witness. 

“Getting an idea” or “occurrence” is essentially one and the 
same in all its forms. We have only to study its several manifesta- 
tions; 

1. “ Constructive occurrence,” by means of which the correct 
thing may possibly be discovered in the waj^ of combining, inferring. 
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comparing and testing. Here the association must be intentional 
and such ideaS must be brought to a fixed image, which may be in 
such wise associated with them as to make a result possible. Sup- 
pose, e. g., that the case is one of arson, and the criminal is unknown. 
Then we will require the plaintiff to make local, temporal, identifying, 
and contrasting associations with the idea of all and each of his 
enemies, or of discharged servants, beggars, etc. In this wise we 
can attain to other ideas, which may help us to approach some 
definite theory. 

2. ** Spontaneous occurrence ” in which a thought appears with 
apparent suddenness for no particular reason. As a matter of fact, 
such suddenness is always caused by some conscious, and in most 
cases, some unconscious association, the thread of which can not 
be later sought out and exhibited because of its being subconscious, 
or of its being overleaped so quickly and readily that it can not be 
traced. Very often some particular sense-perception exercises an 

. influence which unites simultaneous ideas, now here again united. 
Suppose once during some extraordinary sound, e. g., the ringing of 
a bell, which I do not often hear, I had seen somebody. Now when 
I hear that bell ringing I will tliink of the person without perhaps 
knowing the definite association — i. e., the connection of the man 

* with the tone of the bell occurs unconsciously. This may go still 
further. That man, when I first saw him, might have worn, p»erhaps, 
a red necktie, let us say poppy-red — it. may now happen that, 
every time J hear that bell-note I think of a field of poppy-flowers. 
Now who can pursue tliis road of association ? 

3. “ Acclu^ing occurrence,” in which, in the process of the longest 
possible calm retention of an idea, another appears of itself and 
associates with the first. E. g., I meet a man wdio greets me although 
I do not recognize him. I may perhaps know who he is, but I do 
not spontaneously think of it and can not get at his identity con- 
structively, because of lack of material. I therefore expect some- 
thing from this “ accluding occurrence ” and with my eyes shut I 
try as long as possible to keep in mind the idea of this man. Sud- 
denly, I see him before me with serious face and folded hands, on his 
right a similar individual and a similar one on his left, above them a 
high window with a curtain — the man was a juryman who sat 
opposite me. ,But the memory is not exhausted with this. I aim 
to banish his image as seated and keep him again before my eyes. 
I see an apparent gate beyond him with shelves behind; it is the 
image of a shop-lceeplr in a small town who is standing before 



268 CBIMINAL PSYCHOLOGY [jSl 

the door of his shop. I hold this image straining before my eyes — 
suddenly a wagon appears with just that kind of trapping which I 
have only once seen to deck the equipage of a land-owner. 1 know 
well who this is, what the little town near his estate is called, and 
now I suddenly know that the man whose name I want to remember 
is the merchant X of Y who once was a juryman in my court. This 
means of the longest possible retention of an idea, I have made 
frequent use of with the more intelligent witnesses (it rarely succeeds 
with women because they are restless), and all in all, with surprising 
effects. 

4. “Retrospective occurrence,” which consists of the develop- 
ment of associations backward. E. g. — do what I will, I can not 
remember the name of a certain man, but I know that he has a title 
to nobility, which is identical with the name of a small town in 
Obertfalz. Finally, the name of the town Hirschau occurs to me, 
and now I easily associate backwards, “ Schaller von Hirschau.” 
It is, of course, natural that words should unroll themselves forwards 
with habitual ease, but backwards only when we think of the word 
we are trying to remember, as written, and then associate the whole 
as a MS. image. This is unhappily difficult to use in helping another. 

i 

Topic 6. RECOLLECTION AND MEMORY. 

Section 51. 

« 

In direct connection with the association of ideas is our recol- 
lection and memory, which are only next to perception «n legal 
importance in the knowledge of the witness. Whether the witness 
wants to tell the truth is, of course, a question which depends upon 
other matters; but whether he can tell the truth depends upon 
perception and memory. Now the latter is a highly complicated 
and variously organized function which is difficult to understand, 
even in the daily life, and much more so when everything depends 
upon whether the wi^juess has noticed anything, how, how long, what 
part of the impression has sunk more deeply into his mind, and in 
what direction his defects of memory are to be sought. It would be 
inexcusable in the lawyer not to think about this and to make 
equivalent use of all the phenomena that are presented to him. To 
overlook the rich literature and enormous work that has been de- 
voted to this subject is to raise involuntarily the question, for 
whom was it all done? Nobody needs a thorough-going knowl- 
edge of the essence of memory more than th« la^er. 
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I advise every criminalist to study the literature of memory 
and recommend the works of Miinsterberg, Ribot, Ebbinghaus, 
Cattell, Kriipelm, Lasson, Nicolai Lange, Arreat, Richet, Forel, 
Galton, Biervliet, Paneth, Fauth, Sander, Koch, Lehmann, F£r6, 
Jodl,^ etc. 

Section 5 a. (a) The Essence of Memory. 

Our ignorance concerning memory is as great as its universal 
importance, and as our indebtedness to it for what we are and possess. 
At best we have, when explaining it, to make use of images. 

Plato accounts for memory in the “ Theaetetus ” by the image 
of the seal ring which impresses wax; the character and duration 
of the impression depends upon \he size, purity, and hardness of the 
wax. Fichte says, “ The spirit does not conserve its products, — 
the single ideas, volitions, and feelings are conserved by the mind 
and constitute the ground of its inexhaustibly retentive memory. 
. , . The possibility of recalling what has once been independently 
done, this remains in the spirit.” James Sully compares the re- 
ceptivity of memory with tiie infusion of dampness into an old 
MS. Draper also brings a physical example: If you put a flat 
object upon the surface of a cold, smooth metal and then breathe 
on the metal and, after the moisture ha; disappeared, remove the 
object, you may recall its image months after, whenever you breathe 
on the place in question. Another has called memory the safe of the 
mind. It is the opinion of E. Hering* tSat what we once were 
consciqps <5f and are conscious of again, does not endure as 
image but as echo such as may be heard in a tuning fork 
when it is 'properly struck. Reid asserts that memory does 
not have present ideas, but past things for its object. Natorp 
explains recollection as an identification of the unidentical, of 
not-now with now. According to Herbart and his school,® mem- 
ory consists in the possibility of recognizing the molecular ar- 
rangements which had been left by past impressions in the gan- 

1 H, Mttnsterberg: .Beitrage II, IV. 

H. Ebbinghaus: fiber das Gedachtnis. Leipzig 1885. 

J. M. Cattell: Mind, Vols. 11-15. (Articles.) 

J.'Bourdon: Influence de TAge sur la Memoire Immediate. Revue Philoso- 
phique, Vol. SR. 

jKrapelin; Tiber Erinnerungstauschungen.- Archiv. f. Psychiatrie, XVII, 3. 

Lasson: Dat Ged&chtnis. Berlin 1804. 

Diehl: Zum Studium der Merkf&higkeit. Beitr. z. Psychol, d. Aussage, 
II. 1903. 

* E. Hering: Uber das Gedachtnis, etc. Vienna 1876. 

* Cf. V. Hensen: Tiber tlas Gedftchtnis, etc. Kiel 1877. 
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glion oellsi and in reading them in identical fashion. According to 
Wundt and his pupils» the problem is one of the disposition of the 
central organs. And it is the opinion of James Mill that the content 
of recollection is not only the idea of the remembered object, but 
also the idea that the object had been experienced before. Both 
ideas together constitute the whole of that state of mind which we 
denote as memory. Spinoza ^ deals freely with memory, and asserts 
that mankind does not control it inasmuch as all thoughts, ideas, 
resolutions of spirits, are bare results of memories, so that human 
freedom is excluded. TJphues* distinguishes between memory and the 
conception which is presupposed in the recognition of an object 
different from that conception. This is the theory developed by 
Aristotle. « 

According to Berkeley and Hume recognition is not directed upon 
a different object, nor does it presuppose one; the activity of recog- 
nition consists either in the exhibition or the creation of the object. 
Recognition lends the idea an independence which does not belong 
to it and in that way turns it into a thing, objectifies it, and posits 
it as substantial. Maudsley makes use of the notion that it is pos- 
sible to represent any former content of consciousness as attended 
to so that it may again come into the center of the field of conscious- 
ness. Domer® explains .recognition as follows: *‘The possible 
is not only the merely possible in opposition to the actual; it is 
much more proper to cpnceive being as possible, i. e., as amenable 
to logical thinking; without this there could be no recognition.” 
Ktllpe ^ concerns himself with the problem of the difference between 
perceptive images and memory images and whether the latter are 
only weaker than the former as English philosophers and psycholo- 
gists assert. He concludes that they are not so. 

When we take all these opinions concerning memory together 
we conclude that neither any unity nor any clear description of 
the matter has been attained. Ebbinghaus’s sober statement may 
certainly be correct; ‘‘Our knowledge* of memory rises almost 
exclusively from the observation of extreme, especially striking 
cases. Whenever we ask about more special solutions concerning 
the detail of what has been counted up, and their other relations of 
dependence, their structure, etc., there are no answers.” 

1 Ethics. Bk. Ill, Prop. II, Scholium. • 

2 G. K. Uphues: Uber die Erinnerung. Leipzig 1889, 

s H. Domer: Das menschliche Erkennen. Berlin 1877. 

* O. KUlpe: Grundriss der Psychologic. Leipzig 1^93. • 
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Nobody baf its yet paid attention to the simple daily events 
which constitli1^«the routine of the criminalists. We find little 
instruction cmioeming them, and our difBculties as well as our 
mistakes are thereby increased. Even the modem repeatedly 
cited experimental investigations have no direct bearing upon our 
work. 

We will content ourselves with viewing the individual conceptions 
of memory and recollection as occurring in particular cases and with 
considering them, now one, now the other, according to the require- 
ments of the case. We shall consider the general relation of ** repro- 
duction ” to memory. ** Reproduction ” we shall consider in a 
general sense and shall subsume under it also the so-called involun- 
tary reproductions which rise in the forms and qualities of past 
events without being evoked, i. e., which rise with the help of un- 
conscious activity through the more or less independent association 
of ideas. Exactly this unconscious reproduction,* this apparently 
involuntary activity, is perhaps the most fruitful, and we therefore 
unjustly meet with unexceptionable distrust the later sudden “ oc- 
currence,” especially when these occurrences happen to defendant 
and his witnesses. It is true that they frequently deceive us because 
behind the sudden occurrence there often may be nothing more than 
a better training and instruction from experienced cell-mates; 
though very often the circumstances are such that the suspect 
has succeeded through some released prisoner, or by a blackened 
letter, in sending a message from his prison, by means of which false 
! witnesses of afibi, etc., are provided. Distrust is in any event justi- 
fied, when his most important witnesses suddenly “ occur ” to the 
accused. But this does not always happen, and we find in our 
own experience evidence of the fact that memory and the capacity 
to recall something often depend upon health, feeling, location, 
and chance associations which can not be commanded, and happen 
as accidentally as anything in life can. That we should remember 
anything at all depends updn the point of time. Everybody knows 
how important twilight may be for memory, fndeed, twilight has 
.been called the visiting-hour of recollection, and it is always worth 
while to observe the situation when anybody asserts that some 
matter of importance occurred to him in the twilight. Such an 
assertion merit^ at least, further examination. Now, if we only 
know how these occurrences constitute themselves, it would not be 
difficult to study them out and to estimate their probability. But 
we do not know, and we have to depend, primarily, on observation 
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and test. Not one of the theories applied is supported hy eaqpm- 

ence altogether. ^ 

They may be divided into three essential groups. 

1. What is received, fades away, becomes a trace,” and is 
more or l(ps overlaid by new perceptions. When these latter are 
ever set aside, the old trace comes into the foreground. 

The ideas sink, darken, and disintegrate. If they receive 
support and intensification they regain complete clearness. 

3. The ideas crumble up, lose their parts. When anything occurs' 
that reunites them and restores what is lost, they become whole 
again. 

Ebbinghaus maintains, correctly enough, that not one of these 
explanations is universally satisfactory, but it must be granted 
that now one, now another is uWful in controlling this or that par- 
ticular case. The processes of the destruction of an idea, may be 
as various as those of the destruction and restoration of a building. 

If a building is destroyed by fire, I certainly can not explain the 
image given by merely assuming that it was the victim of the 
hunger of time. A building which has suffered because of the 
sinking of the earth I shall have to image by quite other means 
than those I would use if it had been destroyed by water. 

For the same reason when, in court, somebody asserts a sudden 
” occurrence,” or when*^we want to help him and something occurs 
to him, we shall have to proceed in different fashion and determine 
our action empirically by the conditions of the moment. We shall 
have to go back, with the help of the witness, to the beginning of the 
appearance of the idea in question and study its development as \ 
far as the material permits us. In a similar manner *we must make 
use of every possibility of explanation when we are studying the 
disappearance of ideas. At one point or another we shall find certain 
connections. One chief mistake in such reconstructive work lies 
in overlooking the fact that no individual is merely passive when he 
receives sensations; he is bound to make use of a certain degree of 
activity. Locke add Bonnet have already mentioned this fact, and 
anybody may verify it by comparing his experiments of trying to 
avoid seeing or hearing, and trying actively to see or to hear. For 
this reason it is foolish to ask anybody how it happened that he 
perceived less than another, because both have equally good senses 
and were able to perceive as much. On the other hdhd, the grade of 
activity each has made use of in perception is rarely inquired into, 
and this is the more unfortunate because ipemory is often proper- 
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lionste to acchrity. If, then, we are to explain how various state- 
ments concerning contemporaneous matters, observed a long time ago, 
are to be combined, it will not be efaough to compare the memory, 
sensory acuteness, and intelligence of the witnesses. The chief 
point of attention should be the activity which has put in 
motion during the sense-perception in question. 

Section 53. (b) The Forms of Reproduction. 

Kant analyzes memory: 

1. As apprehending something in memory. 

2. As retaining it for a long time. 

3. As immediately recalling it. 

One might, perhaps add, as 4: that the memory-image is most 
conformable to the actual one. This is not identical with the fact 
that we recollect at all. It is to be assumed that the forms of mem- 
ory-images vary very much with different persons, because each in- 
dividual verifies his images of various objects variously. I know 
two men equally well for an equal time, and yet have two memory- 
images of them. When I recall one, a life-sized, moving, and moved 
figure appears before me, even the very man himself; when I think 
of the other, I see only a small, bare silhouette, foggy and colorless, 
and the difference does not require that the^first shall be an interest- 
ing and the second a boresome individual. This is still clearer in 
memory of travels. One city appears in recollection with size, color 
and movement, real; the other, in which I sojourned for the same 
length ot time and only a few days later, under similar conditions of 
weather, etc., ^appears like a small, flat photograph. Inquiry reveals 
that this is as true of otlier people as of me, and that the problem of 
memory is much differentiated by the method of recollection. In 
fact, this is so little in doubt that at some periods of time there are 
more images of one sort than of another and what is a rule for one 
kind of individual is an exception for another. 

Now there is a series of phenomena for winch we possess par- . 
ticular types of images which often have little to do with the things 
themselves. So Exner says: “We might know the physiognomy 
of an individual very accurately, be able to pick him out among a 
thousand, without being clear about the differences between him 
and another; indeed, we often do not know the color of his eyes 
and hair, yet marvel when it suddenly becomes different.” 

Kries ^ calls attention to another fact: “ When we try to mark in 

^ V. Kries: Beitrsige ziA Lehre vom Augenmass. Hamburg 1892. 
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memoiy the contour of a very well-known coin, we deceive ouradves* 
unbelievably — when we see the coin the size we imagine* it to be» 
we wonder still more.” 

Lotze shows correctly that memory never brings back a blinding 
flash of m- or the over-powering blow of an explosion with the 
intensity of the image in proper relation to the impression. I believe 
that it is not necessary to go so far, for example, and hold that not 
even the sparkling of a star, the crack of a pistol, etc., are kept in 
memory with more than partial implication of the event. Maudsley 
points out correctly that we can have no memory of pain — be- 
cause the disturbance of nervous elements disappears just as soon 
as their integrity is again established.’* Perhaps, also, because 
when the pain has disappeared, the tertium comparationis is lacking. 
But one need not limit oneself to pain, but may assert that we lack 
memory of all unpleasant sensations. The first time one jumps into 
the water from a very high spring-board, the first time one’s horse 
rises over a hurdle, or the first time the bullets whistle past one’s 
ear in battle, are all most unpleasant experiences, and whoever 
denies it is deceiving himself or his friends. But when we think of 
them we feel that they were not so bad, that one merely was very 
much afraid, etc. But this is not the case; there is simply no memoiy 
for these sensations. 

This fact is of immense importance in examination and I believe 
that no witness has been able effectively to describe the pain caused | 
by a body wound, thd fear roused by arson, the fright at a threat, 
not, indeed, because he lacked the words to do so, b(it because he 
had not sufficient memory for these impressions, and because he 
has nothing to-day with which to compare them. Ti!ne, naturally, 
in such cases makes a great difference, and if a man were to describe 
his experiences shortly after their imcomfortable occurrence he 
would possibly remember them better than he would later on. 
Here, if the examiner has experienced something similar, years ago, 
he is likely to accuse the witness of exaggeration under the belief 
that his own experience has shown the thing to be not so bad. Such 
an accusation will be unjust in most instances. The differences in 
conception depend to a large degree on differences in timf, and 
consequent fading in memory. Several other particular condi- 
tions may be added. 

Kant, e. g., calls attention to the power we have over our fancy: 

** In memory, our will must control our imagination and our imagina- . 
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tion must be aide to detennine voluntarily the reproduction of ideas 
of past tihae.” ^ 

But these ideas may be brought up not only voluntarily; we have 
also a certain degree of power in making these images clearer and 
more accurate. It is rather foolish to have the exai^er invite 
the witness to “ exert his memory, to give himself the trouble, etc.** 
This eflFects nothing, or something wrong. But if the examiner is 
willing to take the trouble, he may excite tlie imagination of the 
witness and give him the opportunity to exercise his power over the 
imagination. How this is done depends naturally upon the nature 
and education of the witness, but the judge may aid him just as the 
skilful teacher may aid the puzzled pupil to remember. When the 
pianist has completely forgotten a piece of music that he knew very 
well, two or three chords may lead him to explicate these chords 
forward or backward, and then — one step after another — he 
reproduces the whole piece. Of course the chords which are brought 
to the mind of the player must be properly chosen or the procedure 
is useless. 

There are rules for the selection of these clews. According to 
Ebbinghaus: “The difference in the content of the recollected is 
due to discoverable causes. Melodies may l)ecome painful because 
of their undesirable obstinacy in return. Forms and colors do not 
usually recur, and if they do, they do so \^ith noticeable claims on 
distinctness and certainty. Past emotional conditions are reproduced 
only with effort, in comparatively pallid scJiemes, and often only 
by meai\;3 of •the accompanying movements.” We may follow these 
clews, in some directions at least, to our advantage. Of course, 
nobody will stiy that one should i)lay tunes to witnesses in order to 
make them remember, because the tunes have sunk into the memory 
with such undesirable obstinacy as to be spurs to recollection. 
It is just as futile to operate with forms and colors, or to excite 
emotional conditions. But what has been said leads us back to the 
ancient rule of working so far as is possible with the constantly 
well-developed sense of location. Cicero already was aware of this: 
“ Tanta vis admonitionis inest in locis, id quidem infinitum in hac 
urbe,^quocumque enim ingredimur, in aliquam historiam vestigium 
possumus.” Indeed he deduces his whole doctrine of memory from 
the sense of location, or he at least justifies those who do so. 

If, then, wtf bring a witness, who in our court house recollects 
nothing, in locum rei sitae, all the mentioned conditions act favor- 
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ably*^ The most influential is the sense of location itself, inasmudi 
as every* point at which something significant o^urred ^ot only 
is the content of an association, but is also the occasion of one. 
It is, moreover, to be remembered that reproduction is a difficult 
task, and that all unnecessary additional difficulties which are 
permitted to accrue, definitely hinder it. Here, too, there is only a 
definite number of units of psychical energy for use, and the number 
which must be used for other matters is lost to the principal task. 
If, e. g., I recall an event which had occurred near the window of a 
definite house, I should have considerable difficulty to recall the 
form of the house, the location of the window, its appearance, etc., 
and by the time this attempt has barely begun to succeed, I have 
made so much effort that there is not sufficient power left for the 
recollection of the event we are* really concerned with. Moreover, 
a mistake in the recollection of extraneous objects and the false 
associations thereby caused, may be very disturbing to the correct- 
ness of the memory of the chief thing. If, however, I am on the 
spot, if I can see everything that I had seen at the time in question, 
all these difficulties are disposed of. 

We have still to count in the other conditions mentioned above. 
If acoustic effects can appear anywhere, they can appear in the 
locality where they first occurred. The same bell ringing, or a similar 
noise, may occur accidentally, the murmur of the brook is the same, • 
the rustle of the wind, determined by local topography, vegetation, 
especially by trees, again by buildings, varies with the place. And 
even if only a fine ear can indicate what the differenct* co^ists of, 
every normal individual senses that difference unconsciously. Even 
the ** universal noise,” which is to be found everywhere, will be 
differentiated and characteristic according to locality, and that, 
together with all these other things, is extraordinarily favorable 
to the association of ideas and the reproduction of the past. Colors 
and forms are the same, similar orders may occur, and possibly the 
same attitudes are awakened, since thesei depend in so great degree 
upon external conditions. Now, once these with their retrospective 
tendencies are given, the recollection of any contemporary event 
increases, as one might say, spontaneously. Whatever may es- 
pecially occur to aid the memory of an event, occurs best at the 
place where the event itself happened, and hence, one can not too 
insistently advise the examination of witnesses, in infportant cases, 
only in loco rei sitae. Incidentally, the judge himself learns the real 

^ Cf. Schneikert in H. Gross’s Archiv, XIII, 193. « * 



153] i| CBIMINAL PSYCHOUKSY 267 

situation and him^f, thereby, much time and effort, for he 

is enabled in a few words to render the circumstantial descriptions 
which have to be*composed with so much difficulty when the things 
are not seen and must be derived from the testimonies of the wit- 
nesses themselves. 

» Whoever does not believe in the importance of conducting the 
examination at the place of an event, needs only to repeat his ex- 
amination twice, once at the court, and again at the place — then 
he certainly will doubt no more. Of course the thing should not 
be so done that the event should be discussed with tlie witness at 
the pla^ of its occurrence and then the protocol written in tlie 
house of the mayor, or in an inn half an hour away — the protocol 
must to the very last stroke of the pen be written then and tliere, 
in order that every impression may* be renewed and every smallest ’ 
doubt studied and corrected. Then the differences between what 
has passed, what has been later added, and what is found to-day 
can be easily determined by sticking to the rule of Uphues, that the 
recognition of the present as present is always necessary for the 
eventual recognition of the past. Kant has already suggested what 
surprising results such an examination will give: “ There are many 
ideas which we shall never again in our lives be conscious of, unless 
some occasion cause them to spring up in the memory.” But such 
a particularly powerful occasion is locality? inasmuch as it brings 
into play all the influences which our senses are capable of responding 
to.^ « 

Of course iihe possibility of artificially-stimulated memory dis- 
appears like all memory, with the lapse of time. As a matter of 
fact, we know that those of our experiences which concern particular 
persons and things, and which are recalled at the sight of those 
persons and things, become, later on, when the connections of images 
have been broken, capable only of awakening general notions, even 
though the persons or things are as absolutely present as before. 
But very unfavorable circuipstances must have been at work before 
such a situation can develop. • 

It is characteristic, as is popularly known, that memory can he 
intensified by means of special occasions. It is Hfifler’s opinion 
that the Spartan boys were whipped at the boundary stones of their 
country in order that they might recall their position, and even 
now-a-days ou# peasants have the custom, when setting up new 
boundary stones, of grasping small boys by the ears and hair in 

^ Jost: t^er Ged&6htni||[>ildung. 
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order that they shall the better remember the position of the new 
boundary mark when, as grown men, they will be questioned about 
it. This being the case, it is safer to believe a witness when he can 
demonstrate some intensely influential event which was contem- 
poraneous with the situation under discussion, and which reminds 
him of that situation. 

Section 54. (c) The Peculiarities of Reproduction. 

The differences in niemoiy which men exhibit are not, among their 
other human qualities, the least. As is well known, this difference 
is expressed not only in the vigor, reliability, and promptness of 
their memory, but also in the field of memory, in the accompaniment 
of rapid prehensivity by rapid forgetfulness, or slow prehensivity 
and slow forgetfulness, or in the contrast between narrow, but 
intense memory, and broad but approximate memory. 

Certain special considerations arise with regard to the field of 
greatest memory. As a rule, it may be presupposed that a memory 
which has developed with especial vigor in one direction has generally 
done this at the cost of memory in another direction. Thus, as a 
rule, memory for numbers and memory for names exclude each 
other. My father had so bad a memory for names that very fre- 
quently he could not quickly recall my Christian name, and I was 
his own son. Frequently he had to repeat the names of his four 
brothers until he hit ujpon mine, and that was not always a successful 
way.^ When he undertook an introduction it was ^Iways: “ My 
honored m — m — m,” — “ The dear friend of nly youth 
m — m — m,” On the other hand, his memory ijpr figures was 
astounding. He noted and remembered not only figures that inter- 
ested him for one reason or another, but also those that had not the 
slightest connection with him, and that he had read merely by 
accident. He could recall instantaneously the population of coun- 
tries and cities, and I remember that once, in the course of an acci- 
dental conversatioij, he mentioned the*production of beetroot in a 
certain country for the last ten years, or the factory number of my 
watch that he had given me fifteen years before and had never 
since held in his hand. He often said that the figures he carried 
in his head troubled him. In this regard the symptom may be men- 
tioned that he was not a good mathematician, but «o exceptional a 
card player that nobody wanted to play with him. He noticed 

1 Cf. S. Freud: Psychopathologie des AUtagsleben. 
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evexy single iM&d dealt and could immediately calculate what cards 
each player had, ^ and was able to say at the beginning of the game 
how many points each must have. 

Such various developments are numerous and of importance 
for us because we frequently are unwilling to believe the witness 
testifying in a certain field for the reason that his memory in another 
field had shown itself to be unreliable. Schubert and Drobisch 
cite examples of this sort of thing, but the observations of modems, 
like Charcot and Binet, concerning certain lightning calculators 
(Inaudi, Diamandi, etc.), confirm the fact that the memory for figures 
is developed at the expense of other matters. LinnS tells that Lapps, 
who otherwise note nothing whatever, are able to recognize in- 
dividually each one of their numberless reindeer. Again, the Dutch 
friend of flowers, Voorhelm, had a nSemory only for tulips, but this 
was so great that he could recognize twelve hundred species of tulips 
merely from the dry bulbs. 

These fields seem to be of a remarkably narrow extent. Besides 
specialists (numismatists, zoologists, botanists, heralds, etc.) who, 
apart from their stupendous memory for their particular matters, 
appear to have no memory for other things, there are people who can 
remember only rhymes, .melodies, shapes, forms, titles, modes, 
service, relationships, etc. V. Volkmar has devoted some space to 
showing this. He has also called attention to the fact that the 
semi-idiotic have an astounding memory for certain things. This 
has been confirmed by other students. One of^them, Du Potet,* who 
is perhapj the expert in the popular mind of the Austrian Alps, 
has made it especially clear. As in all mountainous regions there 
are a great nufnber of those unfortunate idiots who, when fully de- 
veloped, are called cretins, and in their milder form are semi-human, 
but do not possess intelligence enough to earn their own living. 
Nevertheless, many of them possess astounding memories for certain 
things. One of them is thoroughly conversant with the weather 
prophecy in the calendar for.the past and the present year, and can 
cite it for each day. Another knows the day and the history of 
every saint of the Catholic church. Another knows the boundaries 
of every estate, and the name, etc., of its owner. Another knows each 
particufar animal in a collective herd of cattle, knows to whom it 
belongs, etc. Of course not one of these unfortunates can read. 
Drobisch mentions an idiotic boy, not altogether able to speak, 
who, through the untiring efforts of a lady, succeeded finally in 

1 Du Potet: Joumal'du liiagnetisme, V. 245. 
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learning to read. Then after hasty reading of any piece of printed 
matter, he could reproduce what he had read word for word, even 
when the book had been one in a foreign and unknown tongue. 
Another author mentions a cretin who could tell exactly the birth- 
days and death-days of the inhabitants of his town fo^ a decade* 

It is a matter of experience that the semi-idiotic have an excellent 
memory and can accurately reproduce events which are really 
impressive or alarming, and which have left effects upon them. 
Many a thing which normal people have barely noticed, or which 
they have set aside in their memory and have forgotten, is remem- 
bered by the semi-idiotic and reproduced. On the contrary, the 
latter do not remember things which normal people do, and which 
in the latter frequently have a disturbing influence on the important 
point they may be considering.* Thus the semi-idiotic may be able 
to describe important things better than normal people. As a rule, 
however, they disintegrate what is to be remembered too much, 
and offer too little to make any effective interpretation possible. 
If such a person, e. g., is witness of a shooting, he notices the 
shot only, and gives veiy brief attention to what precedes, what 
follows, or what is otherwise contemporary. Until his examination 
he not only knows nothing about it, but even doubts its^ occurrence. 
This is the dangerous element in Jiis testimony. Generally it is right 
to believe his kind willingly. Children and fools tell the truth,’* 
what they say bears the test, and so when they deny an event there 
is a tendency to overlook the fact that they have forgotten a great 
deal and hence to believe that the event had really not occurred. 

Similar experiences are ‘yielded in the case of the memory of 
children. Children and animals live only in the present, because 
they have no historically organic ideas in mind. They react directly 
upon stimuli, without any disturbance of their idea of the past. 
This is valid, however, only for very small children. At a later age 
children make good witnesses, and a well-brought-up boy is the 
best witness in the world. We have, only to keep in mind that 
later events tend in the child’s mind to wipe out earlier ones of the 
same kind.^ It used to be said that children and nations think 
only of the latest events. And that is universally true. Just as 
children abandon even their most precious toys for the sake of a 
new one, so they tell only the latest events in their experience. 
And this is especially the case when there are a gretft many facts — 

^ F. EemsieB: Ged&chtnis Untersuchungen an Schttlem. Ztsch. f. pttdago- 
Psych. Ill, 171 (1901). 
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e. g.» lepeatld or thefts, etc. Children will tell only 

of the ^ery las^ the earlier one may absolutely have disappeared 
from the memory. 

Bolton,^ who has made a systematic study of the memory of 
children, comes to the familiar conclusion that the scope of memory 
is measured by the child’s capacity of concentrating its attention. 
Memory and acute intelligence are not always cognate (the latter 
proposition, true not for children alone, was known to Aristotle). 
As a rule girls have better memory than boys (it might also be 
said that their intelligence is generally greater, so long as no con- 
tinuous intellectual work, and especially the creation of one’s own 
ideas, is required). Of figures read only once, q]hildren will retain 
a maximum of six. (Adults, as a rule, also retain no more.) The 
time of forgetting in general has been excellently schematized by 
Ebbinghaus. He studied the forgetting of a series of thirteen non- 
sense syllables, previously learned, in such a way as to be able to 
measure the time necessary to re-leam what was forgotten. At 
the end of an hour he needed half the original time, at the end of 
eight hours two-thirds of that time. Then the process of loss be- 
came slower. At the end of twenty-four hours he required a third, at 
the end of six days a fqurth, at the end of a month a clear fifths 
of the time required at first. 

I have tested this in a rough way on various and numerous per- 
sons, and invariably found the results to tally. Of course, the 
measure of time alters with the memory irf question, but the re- 
lations ^maAn identical, so that one may say approximately how 
much may be known of any subject at the end of a fixed time, if 
only one ratib is tested. To criminalists this investigation of Eb- 
binghaus’ is especially recommended. 

The conditions of prehensivity of particular instances are too 
uncertain and individual to permit any general identifications or 
differentiations. There are certain approximating propositions — 
e. g., that it is easier to keep in mind rhymed verse than prose, and 
definite rows and forms than block masses. Bftt, on the one hand» 
what is here involved is only the ease of memory, not the content 
of memory, and on the other hand there are too many exceptions 
— e. g., there are many people who retain prose better than verse. 
Hence, it is not worth while to go further in the creation of such 
rules. Forty dr fifty years ago, investigations looking toward them 

^T. £. Bolton: The Growth of Memory in School Children. Am. Jour. 
Psych. IV. 



had been pursued with pleasure, and they are recorded m the journals 
of the time. ^ • 

That aged persons have, as is well known, a good memory for 
what is long past, and a poor one for recent occurrences is not remark- 
able. It is to be explained by the fact that age seems to be accom- 
panied with a decrease of energy in the brain, so that it no longer 
assimilates influences, and the imagination becomes dark and the 
judgment of facts incorrect. Hence, the mistakes are those of 
apperception of new things, — what has already been perceived is 
not influenced by this loss of energy. 

Again, it should not rouse astonishment that so remarkable and 
delicately organized a function as memory should be subject to 
anomalies and abnormalities of all kinds. We must take it as a 
rule not to assume the impossibility of the extraordinary phenomena 
that appear and to consult the expert about them.^ The physician 
will explain the pathological and pathoformic, but there is a series 
of memory-forms which do not appear to be diseased, yet which are 
signiflcantly rare and hence appear improbable. Such forms will 
require the examination of an experienced expert psychologist 
who, even when unable to explain the particular case, will still be 
able to throw some light on it from the literature of tKe subject. 
This literature is rich in examples of the same thing; they have been 
eagerly collected and scientifically studied in the earlier psychological 
investigations. Modem psychology, unfortunately, does not study 
these problems, and inf any event, its task is so enormous that the 
practical problems of memory in the daily life must be*set ftside for 
a later time. We have to cite only a few cases handled in literature. 

The best known is the story of an Irish servant girf, who, during 
fever, recited Hebrew sentences which she had heard from a preacher 
when a child. Another case tells of a very great fool who, during 
fever, repeated prolonged conversations with his master, so that the 
latter decided to make him his secretaiy. But when the servant got 
well he became as foolish as ever. The criminalist who has the 
opportunity of exanuning deeply wounded, feverish persons, makes 
similar, though not such remarkable observations. These 'people 
give him the impression of being quite intelligent persons who tell 
their stories accurately and correctly. Later on, after they are 
cured, one gets a different opinion of their intelligence. Still more 
frequently one observes that these feverish, woundecf victims know 

^ L. Bi&zerque: Essai de Psychopathologie sur rAnmesie Hyst4rique et EpLl4p> 
tique. Toulouse 1901. ^ 
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more^ jind know more correctly about the crime than thqr are id>le 
to tell after they have recovered. What they tell, moreover, is quite 
reliable, provided, of course, they are not delirious or cra^. 

The cases are innumerable in which people have lost their memory 
for a short time, or for ever. I have already elsewhere mentioned 
an event which happened jto a friend of mine who received a sudden 
blow on the head while in the mountains and completely lost all 
memory of what had occurred a few minutes before the blow. After 
this citation I got a number of letters from my colleagues who had 
dealt with similar cases. I infer, therefore, that the instances in 
which people lose their memory of what has occurred before the 
event by w'ay of a blow on the head, are numerous. ‘ 

Legally such cases are important because we w^ould not believe 
statements in that regard made by accused, inasmuch as there 
seems to be no reason why the events before the wound should dis- 
appear, just as if each impression needed a fixative, like a charcoal 
drawing. But as this phenomenon is described by the most reljable 
persons, who have no axe to grind in the matter, we must believe it, 
other things being equal, even when the defendant asserts it. That 
such case^ are not isolated is shown in the fact that people who have 
been stunned by lighthing have later forgotten everything that 
occurred shortly before the flash. The cose is similar in poisoning 
with carbonic-acid gas, with mushrooms, and in strangulation. The 
latter cases are especially important, inasmuch as the wounded 
person, frequently the only witness, has nothing to say about the 
event. • 

I cannot qmit recalling in this place a case I have already men- 
tioned elsewhere, that of Brunner. In 1893 in the iMwn of Diet- 
kirchen, in Bavaria, the teacher Brunner’s two children were mur- 
dered, and his wife and servant girl badly wounded. After some time 
the woman regained consciousness, seemed to know what she was 
about, but could not tell the investigating justice who had been sent 
on to take charge of the* case, anything whatever concerning the 
event, the criminal, etc. When he had concluded his negative 
protocol she signed it, Martha Guttenberger, instead of Martha 
Brunner. Fortunately the official noted this and wanted to know 
what relation she had to the name Guttenberger. He was told 
that a former Jover of the servant girl an e\nl-mouthed fellow, was 
called by that name. He was traced to Munich and there arrested. 
He immediately confessed to the crime. And when Mrs. Brunner 

^ Cf . H. Gross's Archil. I, 337. 
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became quite well she recalled accuratdy that she had definitely 
recognized Guttenberger as the murderer.^ * 

The psychological process was clearly one m which the idea, 
Guttenberger is the criminal,” had sunk into the secondary sphere 
of consciousness, the subconsciousness, — so that it was only clear 
to the real consciousness that the name Guttenberger had something 
to do with the crime. The woman in her weakened mental con- 
dition thought she had already sufficiently indicated this fact, so 
that she overlooked the name, and hence wrote it unconsciously. 
Only when the pressure on her brain was reduced did the idea that 
Guttenberger was the murderer pass from the subconscious to the 
conscious. Psychiatrists explain the case as follows: 

The thing here involved is retrograde amnesia. It is nowadays 
believed that this phenomenon in the great majority of cases occurs 
according to the rule which defines traumatic hysteria, i. e., as ide- 
ogen. The ideational complexes in question are forced into the sub- 
consciousness, whence, on occasion, by aid of associative processes, 
hypnotic concentration, and such other similar elements, they can 
be raised into consciousness. In this case, the suppressed ideational 
complex manifested itself in signing the name. 

All legal medicine discusses the fact tHat wounds in the head 
make people forget single words. Taine, Guerin, Abercrombie, etc., 
cite many examples, and Winslow tells of a woman who, after con- 
siderable bleeding, forgot all her French. The story is also told 
that Henry Holland had so tired himself that he forgot German. 
When he grew stronger and recovered he regained all he *had for- 
gotten. • 

Now would we believe a prisoner who told us any one of these things? 
The phenomena of memories which occur in dying persons who 
have long forgotten and never even thought of these memories, 
are very significant. English psychologists cite the case of Dr. 
Rush, who had in his Lutheran congregation Germans and Swedes, 
'who prayed in theirs own language shortly before death, although 
they had not used it for fifty or sixty years. I can not prevent^yself 
from thinking that many a death-bed confession has something to 
do with this phenomenon.^ 

At the boundary between incorrect perception and forgetting 
are those cases in which, under great excitement, important events 

Hubert: Das Verhalten des Geditchtnisses nach Kopfverletsungen. 
Basel, 1901. 

* Cf. H. Gross's Archiv: XV, 123. • 
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do not lead^ : oonsciouaiess. 1 believe that the nqxinsQbility is 
here tot)e bonys by the memory rather than by 8ense-peroq>tion. 
There seems to be no reason for failing to perceive mth the senses 
under the greatest excitement, but there is some clearness in the 
notion that great excitement causes what has just been perceived 
to be almost immediately forgotten. In my "" Manual ” I have 
discussed a series of cases of this sort, and show how the memory 
might come into play. None of the witnesses, e. g., had seen that 
Mary Stuart received, when being executed, two blows. In the case 
of an execution of many years ago, not one of those present could 
tell me the color of the gloves of the executioner, although every- 
one had noticed the gloves. In a train wreck, a soldier asserted 
that he had seen dozens of smashed corpses, although only one 
person was harmed. A prison warden who was attacked by an 
escaping murderer, saw in the latter’s hand a long knife, which turned 
out to be a herring. When Carnot was murdered, neither one of 
the three who were in the carriage with him, nor the two footmen, 
saw the murderer’s knife or the delivery of the blow, etc. 

How often may we make mistakes because the witnesses — in 
their excitement — have forgotten the most important things! 


Section 55. (d) Illusions of Memory. 

Memory illusion, or paramnesia, consists in the illusory opinion 
of having eigperienced, seen, or heard something, although there 
has beemno such experience, vision, or sound. It is the more im- 
portant in criminal law because it enters unobtrusively and un- 
noticed into the circle of observation, and not directly by means 
of a demonstrated mistake. Hence, it is the more difficult to dis- 
cover and has a disturbing influence which makes it very hard to 
perceive the mistakes that have occurred in consequence of it. 

It may be that Leibnitz meant paramnesia with his perceptiones 
insensibiles.” Later, Lichtfenberg must have hjid it in mind when 
he repeatedly asserted that he must have been in the world once 
before^nasmuch as many things seemed to him so familiar, although, 
at tha time, he had not yet experienced them. Later on, lessen 
concerned himself with the question, and Sander ^ asserts him to 
have been the^ first. According to Jessen, eveiybody is familiar 
with the phenomenon in which the sudden impression occurs, that 

1 W. Sander: fiber Erinnerungstauschungen, Vol. IV of Azehiv ftlr Pfiy- 
chiatrie 'u. Nervenkrankhe|^n. 
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what is experienced has already been met with* before so that the 
future might be predicted. Langwieser asserts that one always 
has the sensation that the event occurred a long time ago, and Dr. 
Karl Neuhoff finds that his sensation is accompanied with unrest 
and contraction. The same thing is discussed by many other authors. ^ 

Various explanations have been offered. Wigand and Maudsley 
think they see in paramnesia a simultaneous functioning of both 
relations. Anje believes that illusory memory depends on the 
differentiation which sometimes occurs between perception and 
coming-into-consdousness. According to Kiilpe, these are the 
things that Plato interpreted in his doctrine of pre-existence. 

Sully in his book on illusions, has examined the problem most 
thoroughly and he draws simple conclusions. He finds that vivacious 
children often think they have experienced what is told them. This, 
however, is retained in the memory of the adult, who continues to 
think that he has actually experienced it. The same thing is true 
when children have intensely desired anything. Thus, the child- 
stories given us by Rousseau, Goethe, and De Quincey, must come 
from the aiiy regions of the dream life or from waking revery, and 
Dickens has dealt with this dream life in David Copperfield.” 
Sully adds, that we also generate illusions erf memory when we assign 
to experiences false* dat^s, and believe ourselves to have felt, as 
children, something we experienced later and merely set back into 
our childhood. 

So again, he reduces much supposed to have been hrard, to things 
that have been read. Novels may make such an impression that 
what has been read or described there appears to have been really 
experienced. A name or region then seems to be familiar because 
we have read of something similar. 

It will perhaps be proper not to reduce all the phenomena* of 
paramnesia to the same conditions. Only a limited number of them 
seem to be so reducible. Impressions often occur which one is 
inclined to attribute to illusory memofy, merely to discover later 
that they were real but unconscious memory; the things had been 
actually experienced and the events had been forgotten, ^bo, for 
example, I visit some region for the first time and get the impnession 
that I have seen it before, and since this, as a matter of fact, is not 
the case, I believe myself to have suffered from an illuiyon of memory. 

1 Sommer: Zur Analyse der Erinneningstiluschiingen. BeitrSge sur Psycli. 
d. Aussage, 1. 1003. 

2 James Sully: Illusions. London. ^ 
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Later, I perceive that perhaps in early childhood I had really been 
in a country that resembled this one. Thus my memory was really 
correct; I had merely forgotten the experience to which it re- 
ferred. 

Aside from these unreal illusions of memory, many, if not all 
others, are expli(5able, as Sully indicates, by the fact that something 
similar to what has been experienced, has been read or heard, while 
the fact that it has been read or heard is half forgotten or has sunk 
into the subconsciousness Only the sensation has remained, not 
the recollection that it was read, etc. Another part of this phe- 
nomenon may possibly be explained by vivid dreams, which also leave 
strong impressions without lea\’ing the memory of their having 
been dreams. Whoever is in the habit of dreaming vividly will 
know how it is possible to have for days a clear or cloudy feeling 
of the discovery of something excellent or disturbing, only to find 
out later that there has been no real experience, only a dream. Such 
a feeling, especially the memory of things seen or heard in dreams, 
may remain in consciousness. If, later, some similar matter is really 
met with, the sensation may appear as a past event. ^ This is all 
the easier since dreams are never completely rigid, but easily modeled 
and adaptable, so thab if there is the slightest approximation to . 
similarity, memory of a dream lightly attaches itself to real ex- 
perience. 

All this may happen to anybody, well or ill, nervous or stolid. 
Indeed, KrMpelin asserts that paramnesia occurs only under normal 
circumstances. It may also be generally assumed that a certain 
fatigued condition of the mind or of the body renders this occurrence 
more likely, if it does not altogether determine it. So far as self- 
observation throws any light on the matter, t^iis statement appears 
to be correct. I had such illusions of memory most numerously 
during the Bosnian war of occupation of 1878, when we made our 
terrible forced marches from Esseg to Sarajevo. The illusions 
appeared regularly after dinner, when we were quite tired. Then 
the region which all my preceding life I had no{ seen, appeared to be 
pleasflhtly familiar, and when once, at the very beginning, I received 
thejorder to storm a village occupied by Turks, I thought it would 
not be much trouble, I had done it so frequently and nothing had 
ever happene^. At that time we were quite exhausted. Even when 
we had entered the otherwise empty village this extraordinary 
circumstance did not impress me, and I thought that the inside of 

1 H. Gross’s Archiv 1,^61, 335. 
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a village always looked like tliat^ — although I had never before 
seen such a Turkish street-hotel in nature or pictnred. 

Another mode of explanation may be mentioned, i. e., explanation 
by heredity. Herii^ ^ and Sully have dealt with it. According to 
the latter, especially, we may think that we have undergone some 
experience that really belongs to some ancestor. Sully believes 
that this contention can not be generically contradicted because a 
group of skilled activities (nest-building, food-seeking, hiding from 
the enemy, migration, etc.) have been indubitably inherited from 
the animals, but on the other hand, that paramnesia is inherited 
memoiy can be proved only with, e. g., a child which had been 
brought up far from the sea but whose parents and grandparents 
had been coast-dwellers. If that child should at first sight have 
the feeling that he is familiar with the sea, the inheritance of memory 
would be proved. So long as we have not a larger number of such 
instances the assumption of hereditary infiuence is very suggestive 
but only probable. 

With regard to the bearing of memory-illusions on criminal cases 
I shall cite only one possible instance. Somebody just waking from 
sleep has perceived that his servant is handling his purse which is 
lying on the night-table, and in consequence of the memory-illusion 
he believes that he has already observed this many times before. 
The action of the servant was perhaps harmless and in no way 
directed toward theft. Now the evidence of the master is supposed 
to demonstrate that this has repeatedly occurred, then perhaps no 
doubt arises that the servant has committed theft frequently and 
has had the intention of doing so this time. 

To generalize this situation would be to indicate that illusions of 
memory are always likely to have doubtful results when they have 
occurred only once and when the witness in consequence of param- 
nesia believes the event to have been repeatedly observed. It is not 
difficult to think of numbers of such cases but it will hardly be possible 
to say how the presence of illusions of nfemory is to be discovered 
without the knowedge that they exist. 

%■ 

When we consider all the qualities and idiosyncrasies of mengpry, 
this so varied function of the mind, we must wonder that its estima- 
tion in special cases is frequently different, although proceeding from 
a .second person or from the very owner of the questionable memory. ^ 
Sully finds rightly, that one of the keenest tricks in fighting deep- 

1 E. Hering; tlber das Ged&chtnis, etc. Vienna 
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rooted ^nyictioiis is to attack the memoiy of another with regard 
to its reliability. Memory is the private domain of the individual. 
From the secret council-chamber of his own consciousness» into 
which no other may enter, it draws all its values. 

The case is altered, however, when a man speaks of his personal 
memory. It must then assume all the deficiencies which belong to 
other mental powers. We lai^yers, especially, hear frequently from 
witnesses: “My memory is too weak to answer this question,” 
“ Since receiving the wound in question my memory has failed,” 
“ I am already too old, my memory is leaving me,” etc. In each of 
these cases, however, it is not the memory that is at fault. As a 
matter of fact the witness ought to have said “ I am too stupid 
to answer this question,” ” Since the wound in question, my intel- 
lectual powers have failed,” “ I am already old, I am growing silly,” 
etc. But of course no one will, save very rarely, underestimate 
his good sense, and it is more comfortable to assign its deficiencies 
to the memory. Thik occurs not only in words but also in con- 
struction. If a man has incorrectly reproduced any matter, whether 
a false observation, or a deficient combination, or an unskilled 
interpretation of facts, he will not blame these things but will assign 
the fault to memoiy. If he is believed, absolutely incorrect con- 
clusions may result. ^ 


Section 56. (e) Mnemotechnique. • 

Just a fe^ words concerning mnemotechnique, nmemonic, and 
anamnestic. The discovery of some means of helping the memory 
has long beeft a human purimse. From Simonides of Chios, to the 
Sophist Hippias of Elis, experiments have been made in artificial 
development of the memory, and some have been remarkably 
successful. Since the middle ages a large group of people have done 
this. We still have the figures of the valid syllogisms in logic, like 
Barbara, etc. The rules Jor remembering in the Latin grammar, 
etc., may still be learned with advantage. The books of Kothe and 
othe^ have, in their day, created not a little discussion. 

As a rule, modem psychology pays a little attention to memory 
devices. In a certain sense, nobody can avoid mnemonic, for when- 
ever you tie a knot in your handkerchief, or stick your watch into 
your pocket li^side down, you use a memory device. Again, when- 
ever you want to bear anything in mind you reduce difficulties and 
bring some kind of order into what you are trying to retain. 
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Thus, some artificial grip bn the object is applied by everybody, 
and the utility and reliability of this grip deterii^es the trusts 
worthiness of a man’s memory. This fact may be important for the 
criminal lawyer in two ways. On the one hand, it may help to clear 
up misunderstandings when false mnemonic has been applied. 
Thus, once somebody called an aniline dye, which is soluble in water 
and is called ** nigrosin,” by the name “ moorosin,” and asked for it 
under that name in the store. In order to aid his memory he had 
associated it with the word fq;r black man = niger = negro = moor, 
and thus had substituted moor for nigro in the construction of the 
word he wanted. Again, somebody asked for. the Duke Salm ” or ^ 
the ** Duke Schmier.” The request was due to the fact that in the 
Austrian dialect salve is pronoqnced like salm and the colloquial 
for ** salm ” is schmier ” (to wipe). Dr. Ernst Lohsing tells me that 
he was. once informed that a Mr. Schnepfe had called on him, while, 
as a matter of fact the gentleman’s name was Wachtel. Such mis> 
understandings, produced by false nmemonic, may easily occur 
during the examination of witnesses. They are of profound signifi- 
cance. If once you suspect that false memory has been in play, 
you may arrive at the correct idea by using the proper synonyms 
and by considering similarly-pronounced words. If attention is paid 
to the determining conditions of the special case, success is almost 
inevitable. 

The second way in which false mnemotechnique is important is 
that in which the technique was correct, but in which the key to the 
system has been lost, i. e., the witness has forgotten now- he pro- 
ceeded. Suppose, for example, that I need to recall the relation 
of the ages of three people to each other. Now, if I observe that M 
is the oldest, N the middle one, and O the youngest, I may suppose, 
in order to help my memory, that their births followed in the same 
order as their initials, M, N, O. Now suppose that at another time, 
in another case I observe the same relation but find the order of the 
initials reversed O M. If now, in the face of the facts, I stop 
simply with this technique, I may later on substitute the two cases 
for each other. Hence, when a witness says anything which a|ipears 
to have been difficult to remember, it is necessary to ask him»how 
he was able to remember it. If he assigns some aid to memory as the 
reason, he must be required to explain it, and he must pot be believed 
unless it is found reliable. If the witness in the instance above, for 
example, says, I never make use of converse relations,” then 
his testimony will seem comparatively tnistvjorthy. And it is not 
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difficult to jt^ge the degree of reliability of any aid to memory 
whatevdt. 

Great liars are frequently characterized by their easy use of the 
most complicated mnemotechnique. They know how much they 
need it. 

Topic 7. THE WILL. 

Section 57. 

Of course, we do not intend to discuss here either the “ will ” 
of the philosopher, or the “ malice ** or “ ill-will ” of criminal 
law, nor yet the ‘‘ freedom of the will ” of the moralist. We aim 
only to consider a few facts that may be of significance to the criminal 
lawyer. Hence, we intend by will only what is currently and 
popularly meant. I take will to be the inner effect of the more 
powerful impulses, while action is the external effect of those impulses. 
When Hartmann says that will is the transposition of the ideal into 
the real, he sounds foolish, but in one sense the definition is excellent; 
You need only understand by ideal that which does not yet exist, 
and by real that which a fact and actual. For when I voluntarily 
compel myself to think about some subject, something has actually 
happened, but this event <s not “ real "" in the ordinarj’^ sense of that 
word. We are to bear in mind, howevei, that Locke warned us 
against the contrast between intelligence and will, as real, spiritual 
essences, one of which gives orders and the^ other of which obeys. 
From this cy^nception many fruitless controversies and confusions 
have arisen. In this regard, we criminalists must always remember 
how often th^ common work of wdll and intelligence opposes us in 
witnesses and still more so in defendants, causing us great difficulties. 
When the latter deny their crime with iron fortitude and conceal 
their guilt by rage, or when for months they act out most difficult 
parts with wonderful energy, we must grant that they exhibit aspects 
of the will which have not yet been studied. Indeed, we can make 
surprising observations of how effectively prisoners control the 
muscles of their faces, which are least controllable by the will. The 
infludC^ the will may have on a witness’s power even to flush and 
growipale is also more extensive than may be established scientifically. 
This can be learned from quite remote events. My son happens to 
have told me that at one time he found himself growing pale with 
cold, and as under the circumstance he was afraid of being accused 
of lacking courage to pursue his task, he tried with all his power to 
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suppress his pallor, and succeeded perfectly. Since then, at court, 
1 have seen a rising blush or beginning pallor suppressed completely; 
yet this is theoretically impossible. * 

But the will is also significant in judging the man as a whole. 
According to Drobisch,^ the abiding qualities and ruling ** set ” of a 
man’s volition constitute his character. Not only inclination, and 
habits, and guiding principles determine the character, but also 
meanings, prejudices, convictions, etc. of all kinds. Since, then, we 
can not avoid studying the character of the individual, we must 
trace his volitions and desires. This in itself is not difficult; the 
idea of his character develops spontaneously when so traced. But 
the will contains also the characteristic signs of difference which are 
important for our purposes. We are enabled to work intelligently 
and clearly only by our capafcity for distinguishing indifferent, 
from criminal and logically interpretable deeds. Nothing makes our 
work so difficult as the inconceivably superfluous mass of details. 
Not every deed or activity is an action; only those are such which 
are determined by will and knowledge. So Abegg ^ teaches us, what 
is determined by means of the will may be discovered by analysis. 

Of course, we must find the proper approach to this subject and 
not get lost in the libertarian-deterministic quarrel, which is the 
turning-point in contemporary criminal^ law. Forty years ago 
Renan said that the err&r of the eighteenth century lay generally 
in assigning to the free and self-conscious will what could be explained 
by means of the natural effects of human powers and capacities. 
That century understood too little the theory of instinolive aetivity. 
Nobody will claim that in the transposition of willing into the 
expression of human capacity, the question of determinism is solved. 
The solution of this question is not our task. We do get an opening 
however through which we can approach the criminal, — not by 
having to examine the elusive character of his will, but by appre- 
hending the intelligible expression of his capacity. The weight of our 
work is set on the application of the concept of causality, and the 
problem of free-wilh stands or falls with that. 

Bois-Reymond in his ** Limits of the Knowledge of Natui^^^” has 
brought some clearness into this problem; “Freedom xpiy be 
denied, pain and desire may not; the appetite which is the stimulus 
to action necessarily precedes sense-perception. The problem, 
therefore, is that of sense-perception, and not as I hsBi said a minute 

1 M. W. Drobisch; Die moralische Statistik. Leipzig 1867. 

* Neues Archiv des Kriminal-Rechte. Vol. 14. 
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ago, that olGie freedom of the will. It is to the former ihat analytic 
mechaidcs may be applied.” And the study of sense-perception is 
just what We lawyers may be required to undertake. 

Of course, it is insufficient merely to study the individual mani- 
festations of human capacities, for these may be accidental results 
or phenomena, determined by unknown factors. Our task consists 
in attaining abstractions in accord with careful and conscientious 
perceptions, and in finding each determining occasion in its particu- 
lar activities. 

According to Drobisch, ” maxims and the subjective prindples 
of evolution are, as Kant calls them, laws of general content required 
to determine our own volitions and actions. Then again, they are 
rules of our own volition and action which we ourselves construct, 
and which hence are subjectively valid. When these maxims 
determine our future volitions and actions tliey are f>ostuIaies.” 
We may, therefore, say that we know a man when we know his will, 
and that we know his will when we know his maxims. By means of 
his maxims we are able to judge his actions. 

Blit we must not reconstruct his maxims theoretically. We 
must study everything that surrounds, alters, and determines him, 
for it is at this point that a man’s environments and relationships 
most influence him. A? Grohmann said, half a century ago, “ If 
you could find an elixir, which could cause the vital organs to work 
otherwise, if you could alter the somatic functions of the body, you 
would be the master of the will.” Therefore it is never superfluous 
to study tlfe individual’s environmental conditions, surroundings, 
all his outer influences. That the effort required in such a study is 
great, is of 6>urse obvious, but the criminal lawyer must make it 
if he is to perform his task properly.^ 

Topic 8. EMOTION. 

Section 58. 

• 

Little as emotion, as generally understood, may have to do with 
the ofiminalist, it is, in its intention, most important for him. The 
motjye of a series of phenomena and events, both in prisoners and 
witnesses, is emotion. In what follows, therefore, we shall attempt 
to show that feeling, in so far as we need to consider it, need not be 
taken as an especial function. This is only so far significant as to 

1 H. MUnsterberg: Die Willeshandlung and various chapters on will ip the 
p^chologies of James, Titcbener, etc. 
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rtwr TOrk* easier by limiting it to fewer aubjecto. 
reduce some one p«5rchic function to another categow vve can«q)law 

many a thing even when we know only the latter. In any event, the 

study of a single category is simpler than that of many. 

Abstractly, the word emotion is the property or capacity of the 
mind to be influenced pleasantly or unpleasantly by sen^boM, 
perceptions, and ideas. Concretely, it means the comhtoons <» desim 
or disgust which are developed by the complex of conditions thereby 
aroused. We have first to distinguish between the sc^^ animal 
and the higher emotions. We will assume that this distinction 

is incorrect, inasmuch as between these cl^ 
feelings which may be counted as well with one as mih 
so that the transition is incidental and no stnct differentiation is 
We will, however, retam the distinction, as it is easier by 
means of it to pass from the simpler to the more dfficult emotaoM. 
The indubitably animal passions we shaU take to be hunger, , 
cold, etc. These are first of all purely physiological stmuh whiA 
act on our body. But it is impossible to imagine one of ^ 

out, at the same time, inevitably bringing m 

against this physiological stimulus. It is impossible ]o tiuJjk of tte 
feeling of hunger without sensing also the stram to find relief from 
this feeling, for without this sensation hunger wodd not appear as 
such If I am hungry I ^ for food; if I am cold I seek for warmth, 
if I f;«l pain I try to wipe it out. How to satisfy the^ desi^ra^ 
actions is a problem fdt the understandmg, whence it foUows that 
successful satisfaction, inteUigent or i^telh^nt, r&y W “ 
every possible degree. We see that the least mteUigent - real 
creSs- sometimes are unable to satisfy thdr hun^r, for when 
food is given the worst of them, they stuff it, m spite of ^ute ren- 
sations of hunger, into their ears and noses, but not into their “oulh^ 
We must therefore say that there is always a demand to a imnimum 
quantity of intelligence in order to know that the f^mg of hunger 
may be vanquished by pitting food into the mouth. 

One step further: ‘In the description of the conduct of anthropoi 
apes which are kept in menageries, etc., esp^l mtelhge^pe is 
aSgned to those who know how to draw a bl^et over themrelves 
as protection against cold. The same action is held to be a sign nf 

intelligence in very young children. , . ..„t. 

Still more thoroughly graded is the attitude toward pam, masmucli 

1 A. Lehman: Die Hauptgesetze des mraiBohlichen GefuMdeben. Leiprag 
1892 . 
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as bafdy alMoe of intelligenoe is itMjuiied* in order to know that it 
is necesdhiy to ydpe away a hot liquid drop that has fallen on the 
body. Every physiological text-book mentions the fact that a 
decapitate frog makes such wiping movements when it is wet with . 
add. From this unconsdous activity of the understanding to the 
technically highest-developed treatment of a bum, a whole series of 
progressively higher expressions of intelligence may be interpolated, 
a series so great as to defy counting. 

Now take another, still animal, but more highly-developed feeling, 
for example, the feeling of comfort. We lay a cat on a soft bolster — 
she stretches herself, spreads and thins herself out, in order to bring 
as many nerve termini as possible into contact with the pleasant 
stimuli of the bolster. This behavior of the cat may be construed as 
instinctive, also as the aboriginal source of the sense of comfort and 
as leading to luxury in comfort, the stage of comfort which Roscher 
calls highest. (I. Luxury in eating and drinking. II. Luxury in 
dress. III. Luxury in comfort.) 

Therefore we may say that the reaction of the understanding to 
the physiological stimulus aims to set it aside when it is unpleasant, 
and to increase and exhaust it when it is pleasant, and that in a 
certain sense both coincjde (the ousting of unpleasant darkness 
is equivalent to the introauction of pleasant light). We may there- 
fore say generally, that feeling is a physiological stimulus indivisibly 
connected with the understanding’s sensitive attitude theneto. 
Of course there is a far cry from instinctive exclusion and inclusion 
to the mpst refined defensive preparation or interpretation, but the 
differences which lie next to each, on either side, are only differences 
in degree. * 

Now let us think of some so-called higher feeling and consider 
a special case of it. I meet for the first time a man who is unpleasantly 
marked, e. g., with badly colored hair. This stimulates my eyes dis- 
agreeably, and I seek either by looking away or by wishing the man 
away to protect myself from this physiologically-inimical influence, 
which already eliminates all feeling of friendship for this harmless 
indiv^al. Now I see that the man is torturing an animal, — I do 
not like to see this, it affects me painfully; hence I vrish him out of 
the* way still more energetically. If he goes on so, adding one dis- 
agreeable characteristic to another, I might break his Imnes to stop 
him, bind him m chains to hinder him; I even might kill him, to 
save myself the unpleasant excitation he causes me. I strain my 
intelligence to think of^some means of opposing him, and clearly, in 
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this case, also» physiological stimulus and activity of the under- 
standing are invincibly united. * . 

The emotion of anger is rather more difficult to explain. But it 
is not like suddenly-exploding hatred for it is acute, while hatred 
is chronic. I might be angry with my beloved child. But though 
at the iQoment of anger, the expression is identical with that of 
hatred, it is also transitive. In the extremest cases the negating 
action aims to destroy the stimulus. This is the most radical means 
of avoiding physiological excitation, and hence 1 tear in pieces a 
disagreeable letter, or stamp to powder the object on which I have 
hurt myself. Where persons are involved, I proceed either directly 
or symbolically when I can not, or may not, get my hands on the 
responsible one. 

The case is the same with feeling of attraction. I own a dog, 
he has beautiful lines which are pleasant to my eye, he has a bell- 
like bark that stimulates my ear pleasantly, he has a soft coat which 
is pleasant to my stroking hand, I know that in case of need the dog 
will protect me (and that is a calming consideration), I know that 
he may be otherwise of use to me — in short my understanding tells 
me all kinds of pleasant things about the beast. Hence I like to 
have him near me; i. e., I like him. Th^same explanation may be 
applied to all emotions of inclination or repulsion. Everywhere we 
find the emotion as physiological stimulus in indivisible union with 
a number of partly known, partly unknown functions of the under- 
standing. The unknown play an important role. They are serial 
understandings, i. e., inherited from remote ancesibrs,. and are 
characterized by the fact that they lead us to do the things we do 
when we recognize intelligently any event and its requirements. 

When one gets thirsty; he drinks. Cattle do the same. And they 
drink even when nobody has told them to, because this is an inherited 
action of countless years. If a man is, however, to proceed intelli- 
gently about his drinking, he will say, ** By drying, or other forms of 
segregation, the water will be drawn from the cells of my body, they 
will become arid, and will no longer be sufficiently elastic to do their 
work. If, now, by way of my stomach, through endosmoi^s and 
exosmosis, I get them more water, the proper conditions will r^urn.” 
The consequences of this form of consideration will not be di&rent 
from the instinctive action of the most elementary of animals — the 
wise man and the animal drink. So the whole content of every emo- 
tion is physiological stimulation and function of the understanding. 

And what good is all this to the criminal lawyer? Nobody 



ii CEIMINAL PSYCHOLOGY 287 

l ■■ ji- ' ■ 

doubts ^dli both "prisoners and witnesses are subject to the powerful 
influence of emotional expression. Nobody doubts that the deter- 
mination, interpretation, and judgment of these expressions are as 
difflcult as they are important to the judge. And when we consider 
these emotions as especial conditions of the mind it is indubitable 
that they are able to cause still greater difficulty because of their 
elusiveness, their very various intensity, and their confused effect. 
Once, however, we think of them as functions of the understanding, 
we have, in its activities, something better known, something rather 
more disciplined, which offers very many fewer difficulties in the 
judgment concerning the fixed form in which it acts. Hence, every 
judgment of an emotional state must be preceded by a reconstruction 
in terms of the implied functions qt the understanding. Once this 
is done, further treatment is no longer difficult. 

Topic g. THE FORMS OF GIVING TESTIMONY. 

Section 59. 

Wherever we turn we face the absolute importance of language 
for our work. Whatever we hear or read concerning a crime is 
expressed in words, and everything perceived with the eye, or any 
other sense, must be closed in words before it can be put to use. 
That the criminalist must Know this first aad most important means 
of understanding, completely and in all its refinements, is self- 
evident. But still more is required of him. ^ He must first of all 
undertake a^careful investigation of the essence of language itself. 
A glance*over literature shows how the earliest scholars have aimed 
to study langipage with regard to its origins and character. Yet, 
who needs this knowledge? The lawyer. Other disciplines can find 
in it only a scientific interest, but it is practically and absolutely 
valuable only for us lawyers, who must, by means of language, 
take evidence, remember it, and variously interpret it. A failure in 
a proper understanding of language may give rise to false concep- 
tions and the most serious 6f mistakes. Hence^ nobody is so bound 
as the criminal lawj^er to study the general character of language, 
and familiarize liimself with its force, nature, and development. 
Without this knowledge the lawyer may be able to make use of 
language, but failing to understand it, will slip up before the slightest 
difficulty. These is an exceedingly rich literature open to everybody.^ 

1 Cf. Darwin: Decent of Man. 

Jakob Grimm: Uber den Urspning der Rprache. 

E. Renan: De TOrigine du Language, etc., etc. 
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Section 6o. (a) General Study of Variety in Formscof Bxpmaion. 

Men being different in nature and bringing-up on the one hand» 
and language, being on the other, a living organism which varies with 
its soil, i. e., with the human individual who makes use of it, it is 
inevitable 4hat each man should have especial and private forms of 
expression. These forms, if the man comes before us as witness or 
prisoner, we must study, each by itself. Fortunately, this study 
must be combined with another that it implies, i. e., the character 
and nature of the individual. The one without the other is un- 
thinkable. Whoever aims to study a man’s character must first of 
all attend to his ways of expression, inasmuch as these are most 
significant of a inan’s qualities,* and most illuminating. A man is 
as he speaks. It is not possible, on the other hand, to study modes of 
expression in themselves. Their observation requires the study of 
a group of other conditions, if the form of speech is to be 
explained, or its analysis made even possible. Thus, one is 
involved in the other, and once you know clearly the tricks of 
speech belonging to an individual, you also have a clear conception 
of his character and conversely. This study requires, no doubt, 
considerable skill. But that is at the cc&mand of anybody who is 
devoted to the lawyer’s "task. 

Tylor is correct in his assertion, that a man’s speech indicates 
his origin much less tiian his bringing-up, his education, and his 
power. Much of this fact is due to the nature of language as a living 
growth and moving organism which acquires new and especial forms 
to express new and especial events in human life. Gdiger ^ cites the 
following example of such changes in the meaning of words. 
“ Mriga ” means in Sanscrit, “ wild beast; ” in Zend it means merely 
bird,” and the equivalent Persian term “ mrug ” continues to 
mean only “ bird,” so that the barnyard fowls, song-birds, etc., are 
now called “ mrug.” Thus the first n^aning, “ wild animal ” has 
been transmuted iifto its opposite, ” tame animal.” In other cases 
we may incorrectly suppose certain expressions to stand for ^rtain 
things. We say, “ to bake bread, to bake cake, to bake certain 
meats,” and then again, “ to roast apples, to roast potatofer tb 
roast certain meats.” We should laugh if some foreigner told us that 
he had ” roasted ” bread. 

These forms of expression have, as yet, no relation to character, 
1 Uisprung u. Eutwicklung der Sprache. Stuttga^, 1869. 
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but they the starting-point of quite characteristic modes which 
establish tbemsjplves in all corporations, groups, classes, such as 
students, soldiers, hunters, etc., as well as among the middle classes^ 
in large cities. Forms of this kind may become so significant that 
the use of a single one of them might put the user in question into 
jeopardy. I once saw two old gentlemen on a train who did not 
know each other. They fell into conversation and one told the 
other that he had seen an officer, while jumping from his horse, trip 
over his sword and fall. But instead of the word sword he made use 
of the old couleur-student slang word speer,” and the other old 
boy looked at him with shining eyes and cried out Well, brother, 
what color? ” 

Still more remarkable is the mutation and addition of new words 
of especially definite meaning among certain classes. The words 
become more modem, like so much slang. 

The especial use of certain forms is individual as well as social. 
Every person has his private usage. One makes use of “ cer- 
tainly,” another of ”yes, indeed,” one prefers “dark,” another 
“ darkish.” This fact has a double significance. Sometimes a 
man’s giving a word a definite meaning may explain his whole 
nature. How heartless and raw is the statement of a doctor who is 
telling about a painful op^ation, “ The patient sang! ” In addition, 
it is frequently necessary to investigate the connotation people like 
to give certain wonls, otherwise misunderstandings are inevitable^ 
This investigation is, as a rule, not easy, for* even when it is simple 
to brin^ out what is intended by an expression, it is still quite as 
simple to* overlook the fact that people use peculiar expressions for 
ordinary things. This occurs particularly when people are led astray 
by the substitution of similars and by the repetition of such a sub- 
stitution. Very few persons are able to distinguish between identity 
and similarity; most of them take these two characters to be equiva- 
lent. If A and B are otherwise identical, save that B is a little bigger, 
so that they appear similai^ there is no great mistake if I hold them 
to be equivalent and substitute B for A. Now 1 compare B with C, 
C wjith D, D with E, etc., and each member of the series is pro- 
^resg ively bigger than its predecessor. If now I continue to repeat 
my first mistake, I have in the end substituted for A the enormously 
bigger E and t]fe mistake has become a very notable one. I certainly 
would not have substituted E for A at the beginning, but the re- 
peated substitution of similars has led me to this complete incom- 
mensurability. ^ 
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Such substitutions occur frequently during l^e alterations of 
meanings, and if you wish to see how some remarkable signification 
of a term has arisen you will generally find it as a progression through 
gradually remoter similarities to complete dissimilarity. All such 
extraordinary alterations which a word has undergone in the course 
of long usage, and for which each linguistic text-book contains 
numerous examples, may, however, develop with comparative 
speed in each individual speaker, and if the development is not 
traced may lead, in the law-court, to very serious misunderstandings. 

Substitutions, and hence, sudden alterations, occur when the 
material of language, especially in primitive tongues, contains only 
simple differentiations. So Tylor mentions the fact, that the lan- 
guage of the West African Wolofs contains the word “ dagou,” to 
go, "dagou,” to stride proudly; "ddgana,” to beg dejectedly; 
“ dagdna,” to demand. The Mpongwes say, “ rm tonda,” I love, and 
mi t6nda,” I do not love. Such differentiations in tone our own 
people make also, and the mutation of meaning is very close. But 
who observes it at all? 

Important as are the changes in the meanings of words, they fall 
short beside the changes of meaning of the conception given in 
the mode of exposition. Hence, there are still greater mistakes, 
because a single error is neither easily noticeable nor traceable. 
J. S. Mill says, justly, that the ancient scientists missed a great deal 
because they were guided by linguistic classification. It scarcely 
occurred to them that nrhat they assigned abstract names to really 
consisted of several phenomena. Nevertheless, the mistake has 
been inherited, and people who nowadays name abstract things, 
conceive, according to their intelligence, now this and now that 
. phenomenon by means of it. Then, they wonder at the other fellow’s 
not understanding them. The situation being so, the criminalist 
is coercively required, whenever anything abstract is named, first 
of all to determine accurately what the interlocutor means by his 
word. In these cases we make the curioua discovery that such deter- 
mination is most ndcessary among people who have studied the 
object profoundly, for a technical language arises with just the pea^ons 
who have dealt especially with any one subject. ^ 

As a rule it must be maintained that time, even a little time, 
makes an essential difference in the conception of any object. Mit- 
termaier, and indeed Bentham, have shown what an influence the 
interval between observation and announcement exercises on the 
form of exposition. The witness who is immediately examined may. 
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periiaps, say same thing that he would say several weeks after — 
but his presentation is different, he uses different words, he under- 
stands by the different words different concepts, and so his testimony 
becomes altered. 

A similar effect may be brought about by the conditions under 
which the evidence is given. Every one of us knows what sur- 
prising differences occur between the statements of the witness 
made in the silent office of the examining justice and his secretary, 
and what he says in tlie open trial before the jury. There is fre- 
quently an inclination to attack angrily the witnesses who make such 
divergent statements. Yet more accurate observation would show 
that the testimony is essentially the same as tlie former but that the 
manner of giving it is different, and hence the apparently different 
story. The difference between the members of the audience has a 
powerful influence. It is generally true that reproductive construc- 
tion is intensified by the sight of a larger number of attentive hearers, 
but this is not without exception. In the words “ attentive hearers ” 
there is the notion that the speaker is speaking interestingly and 
well, for otherwise his hearers would not be attejptive, and if anything 
is well done and is known to be well done, the number of the listeners 
is exciting, inasmuch as each listener is reckoned as a stimulating 
admirer. This is invariab^ the case. If fipybody is doing a piece 
of work under observation*he will feel pleasant when he knows that 
he is doing it well, but he will feel disturbed and troubled if he is 
certain of his lack of skill. So we may grant that a large number of 
listeners increases reproductive constructivity, but only when the 
speaker is certain of his subject and of the favor of his auditors. 
Of the latter, strained attention is not always evidence. When a 
scholar is speaking of some subject chosen by himself, and his audience 
listens to him attentively, he has chosen his subject fortunately, 
and speaks well; the attention acts as a spur, he speaks still better, 
etc. But this changes when, in the course of a great trial which 
excites general interest, tho witness for the government appears. 
Strained attention will also be the rule, but it does not apply to 
him, applies to the subject. He has not chosen his topic, and no 
recogn ition for it is due him — it is indifferent to him whether he 
speaks ill or well. The interest belongs only to the Subject, and the 
speaker himself .receives, perhaps, the undivided antipathy, hatred, 
disgust, or scorn, of all the listeners. Nevertheless, attention is 
intense and strained, and inasmuch as the speaker knows that this 
does not pertain to hin^ or his merits, it confuses and depresses him. 
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It is for this reason that so many ariminal trials turn out quite 
contrary to expectation. Those who have seen th^ trial only, and 
were not at the prior examination, understand the result still less 
when they are told that ^"nothing” has altered since the prior 
examination — and yet much has altered; the witnesses, excited or 
frightened by the crowd of listeners, have spoken and expressed 
themselves otherwise than before until, in this manner, the whole 
case has become different. 

In a similar fashion,, some fact may be shown in another light 
by the manner of narration used by a particular witness. Take, as 
example, some energetically influential quality like humor. It is 
self-evident that joke, witticism, comedy, are excluded from the 
court-room, but if somebody has actually introduced real, genuine 
humor by way of the dry form of his testimony, without having 
crossed in a single word the permissible limit, he may, not rarely, 
narrate a "very serious story so as to reduce its dangerous aspect to a 
minimum. Frequently the testimony of some funny witness makes 
the rounds of all the newspapers for the pleasure of their readers. 
Eveiybody knows hqw a really humorous person may so narrate 
experiences, doubtful situations of his student days, unpleasant 
traveling experiences, difficult positions in quarrels, etc., that every 
listener must laugh. Af. the same timef the events told of were 
troublesome, difficult, even quite dangerous. The narrator does not 
in the least lie, but he manages to give his story the twist that even 
the victim of the situation is glad to laugh at.^ As Krclpelin says. 

The task of humor is to rob a large portion of human misfortune 
of its wounding power. It does so by presenting t(^ us, with our‘ 
fellows as samples, the comedy of the innumerable stupidities of 
human life.” 

Now suppose that a really humorous witness tells a story which 
involves very considerable consequences, but which he does not 
really end with tragic conclusions. Suppose the subject to be a 
great brawl, some really crass deception,* some story of an attack on 
honor, etc. The altitude toward the event is altered with , one 
turn, even though it would seem to have been generated progreasively 
by ten preceding witnesses and the new view of the matt^ 
itself valid at least mildly in the delivery of the sentence. Then 
whoever.has not heard the whole story understands Ijie results least 
of all. 

In the same way we see really harmless events turned into tragedies 

^ E. Regnault; La Langage par Gestes. La Nattui^ XXVI, 315. 
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by the testimoiiy of a black-visioned, melancholy witness, without 
his having U8ed| in this case or any other, a single untrue v^ord. In 
like manner the bitterness of a witness who considers his personal 
experiences to be generally true, may color and determine the attitude 
of some, not at all serious, event. Nor is this exaggeration. Every 
man of experience will, if he is only honest enough, confirm the fact, 
and grant that he himself was among those whose attitude has been 
so altered; I avoid the expression — “ duped.’* 

It is necessary here, also, to repeat that the movements of the 
hands and other gestures of the witnesses while making their state- 
ments will help much to keep the correct balance. Movements lie 
much less frequently than words.^ 

Another means of discovering whether a witness is not seduced 
by his attitude and his own qualifies is the careful observation of 
the impression his narrative makes on himself. Strieker has con- 
trolled the conditions of speech and has observed that so long as he 
continued to bring clearly described complexes into a causal relation, 
satisfactory to him^ he could excite his auditors; as soon as he spoke 
of a relation which did not satisfy him the attitude of the audience 
altered. We must invert this observation; we are the auditors 
of the witness and must observe whether his own causal connections 
satisfy him. So long as this is the case fre believe him. When it 
fails to be so he is either lying, or he himself knows that he is not 
expressing himself as he ought to make us correctly understand what 
he is talking about. * 


Section 6x. (b) Dialect Forms. 

What every criminal lawyer must unconditionally know is the 
dialect of those people he has most to deal with. This is so important 
that I should hold it conscienceless to engage in the profession of 
criminology without knowing the dialects. Nobody with experience 
would dispute my assertion that nothing is the cause of so great 
and so serious misunderstandings, of even inversions of justice, as 
igndfance of dialects, ignorance of the manner of expression of human 
•gwftfps. Wrongs so caused can never be rectified because their 
primary falsehood starts in the protocol, where no denial, no dispute 
and redefinitidh can change them. 

It is no great difBculty to learn dialects, if only one is not seduced 

1 Paragraph omitted. ^ 
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by comic pride and foolish ignorance of his own advantage into 
believing that popular speech is something low or copunon. '^Dialect 
has as many rights as literary language, is as living and interesting 
an organism as the most developed form of expression. Once the 
interest in dialect is awakened, all that is required is the learning of 
a number of meanings. Otherwise, there are no difficulties, for the 
form of speech of the real peasant (and this is true all over the 
world), is always the simplest, the most natural, and the briefest. 
Tricks, difficult construction, circumlocutions are unknown to the 
peasant, and if he is only left to himself he makes everything definite, 
clear, and easily intelligible. 

There are many more difficulties in the forms of expression of 
the uncultivated city man, who has snapped up a number of un- 
comprehended phrases and tries to make use of them because of 
their suppositious beauty, regardless of their fitness. Unpleasant 
as it is to hear such a screwed and twisted series of phrases, without 
beginning and without end, it is equally difficult to get a clear notion 
of what the man wanted to say, and especially whether the pKrases 
used were really brought out with some purpose or simply for the 
sake of showing off, because they sound educated.” 

In this direction nothing is more significant than the use of the 
imperfect in countries wh^re its use is not customary and where as a 
rule only the perfect is used; not “ I was going,” but I have gone ” 
(went). In part the reading of newspapers, but partly also the 
unfortunate habit of our school teachers, compel children to the use 
of the imperfect, which has not an iota more justification than the 
perfect, and which people make use of under certain circumstances,* 
i. e., when they are talking to educated people, and then only before 
they have reached a certain age. 

I confess that I regularly mistrust a witness who makes use of 
an imperfect or some other form not habitual to him. I presuppose 
that he is a weak-minded person who has allowed himself to be per- 
suaded; I believe that he is not altogether 4*eliable because he permits 
untrue forms to express his meaning, and I fear that he neglects 
the content for the sake of the form. The simple person who quiptly 
and without shame makes use of his natural dialect, supplies^no^ 
ground for mistrust. 

• There are a few traits of usage which must always^ be watched. 
First of all, all dialects are in certain dii%ctions poorer than the 
literary language. E. g., they make use of fewer colors. The blue 
grape, the red wine, may be indicated by the |rord black, the light 
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wine by tlw word white. Literary language haa* adopted the last 
term from dialect. Nobody says water-colored or yellow wine, 
although nobody has ever yet seen white wine. Similarly, no peasant 
says a brown dog,” a “ brown-yellow cow ” — these colors are 
always denoted by the word red. This is important in the description 
of clothes. There is, however, no contradiction between this trait 
and the fact that the dialect may be rich in terms denoting objects 
that may be very useful, e. g. the handle of a tool may be called 
handle, grasp, haft, stick, clasp, etc. 

When foreign words are used it is necessary to observe in what 
tendency, and what meaning their adoption embodies.' 

The great difficulty of getting uneducated people to give their 
testimony in direct discourse is remarkable. You might ask for 
the words of the speaker ten times*and you always hear, ” He told 
me, I should enter,” you never hear “ He told me, ‘ Go in.' ” This 
is to be explained by the fact, already mentioned, that people bear 
in mind only the meaning of what they have heard. When the ques- 
tion of the actual words is raised, the sole way to conquer this dis- 
agreeable tendency is to develop dialogue and to say to the witness. 

Now you are A and I am B; how did it happen? ” But even this 
device may fail, and when you finally do comi)el direct quotation, 
you can not be certain oflts reliability, fo^ it was too extraordinary 
for the witness to quote directly, and the extraordinary and iin- 
habitual is always unsafe., 

What especially wants consideration in fhe real peasant is his 
silence. •! Jo not know whether the reasons for the silence of the 
countiymen ^1 the world over have ever been sought, but a gossiping 
peasant is rare to find. This trait is unfortunately exhibited in the 
latter's failure to defend himself when we make use of energetic 
investigation. It is said that not to defend yourself is to show 
courage, and this may, indeed, be a kind of nobility, a disgust at the 
accusation, or certainty of innocence, but frequently it is mere 
incapacity to speak, and inexperienced judges may regard it as an 
expression of cunning or conviction. It is wfse therefore, in this 
con^ction, not to be in too great a hurry, and to seek to under- 
sta^ d clearly the nature of the silent person. If we become con- 
"vmced that the latter is by nature uncommunicative, we must not 
wonder that hj does not speak, even when words appear to be quite 
necessaiy. • 

In certain cases undHucated people must be studied from the same 

^ Paragraph omitted. ^ 
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point of view as diildren. Geiger ^ speaks of a child who knew only 
one boy* and all the other boys were Otho to him l]^ause £his first 
boy was called Otho. So the recruit at the Rhine believed that in 
his country the Rhine was called Donau. The child and the un- 
educated person can not subordinate things under higher concepts. 
Every painted square might be a bon-bon» and every painted circle 
a plate. New things receive the names of old ones. And frequently 
the skill of the criminalists consists in deriving important material 
from apparently worthless statements, by way of discovering the 
proper significance of simple, inartistic, but in most cases excellently 
definitive images. It is of course self-evident that one must abso- 
lutely refrain from trickery. 


Section 62 . (c) Incorrect Forms of Expression. 

If it is true that by the earnest and repeated study of the meanings 
of words we are likely to find them in the end containing much deeper 
sense and content than at the beginning, we are compelled to wonder 
that people are able to understand each other at all. For if words 
do not have that meaning which is obvious in their essential denota- 
tion, every one who uses them supplies according to his inclination^ 
and status the ‘‘ deeper *and richer sense.” As a matter of fact 
many more words are used pictorially than we are inclined to think. 
Choose at random, and you find surprisingly numerous words with 
exaggerated denotations. If I say, '' I posit the case, I pi^ss ^rough, 

I jump over, the proposition, etc.,” these phrases are all pictures, 
for I have posited nothing, I have pressed through no \>bstacle, and 
have jumped over no object. My words, therefore, have not stood 
for anything real, but for an image, and it is impossible to determine 
the remoteness of the latter from the former, or the variety of direc- 
tion and extent this remoteness may receive from each individual. 
Wherever images are made use of, therefore, we must, if we are to 
know what is meant,«first establish how and where the use occurred. 
How frequently we hear, e. g., of a “ four-cornered ” table instep of 
a square table; a “ very average ** man, instead of a man who is 
far below the average. In many cases this false expression is SSSP"' 
Consciously made for the purpose of beautifying a request or making 
it appear more modest. The smoker says : ** May I have some light,” 
although you know that it is perfectly indifferent whether much or 

^ Der Ursprung dcr Sprache. Stuttgart 1869. ^ * 
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little taken from the dgar. May I have just a little piece 

of roastV’ ^ sa^ in order to make the request that the other fellow 
should pass the heavy platter seem more modest. And again: 
** Please give me a little water/* does hot modify the fact that the 
other fellow must pass the whole water flask, and that it is indifferent 
to him whether afterwards you take much or little water. So, 
frequently, we speak of borrowing or lending, without in tlie remotest 
thinking of returning. The student says to his comrade, ** Lend 
me a pen, some paper, or some ink,’* but he has not at all any in- 
tention of giving them back. Similar things are to be discovered 
in accused or witnesses who think they have not behaved properly, 
and who then want to exhibit their misconduct in the most favorable 
light. These beautifications frequently go so far and may be made 
so skilfully that the correct situation may not be observed for a 
long time. Habitual usage offers, in this case also, the best examples. 
For years uncountable it has been called a cruel job to earn your 
living honestly and to satisfy the absolute needs of many people 
by quickly and painlessly slaughtering cattle. But, when somebody, 
just for the sake of killing time, l)ecause of ennui, shoots and martyrs 
harmless animals, or merely so wounds them that if they are not 
retrieved they must die terrible deaths, we call it nohle sport. I 
should like to see a dem^stration of the^difference between killing 
an ox and shooting a stag. The latter does not require even superior 
skill, for it is much more difficult to kill an ox swiftly and painlessly 
than to shoot a stag badly, and even the molt accurate shot requires 
less training than the correct slaughter of an ox. Moreover, it 
requires mu^ more courage to finish a wild ox than to destroy a 
tame and kindly pheasant. But usage, once and for all, has assumed 
this essential distinction between men, and frequently this dis- 
tinction is effective in criminal law, without our really seeing how or 
why. The situation is similar in the difference between cheating 
in a horse trade and cheating about other commodities. It occurs 
in the distinction between two duellists fighting according to rule 
and two peasant lads brawling with the handles of their picks accord- 
in^to agreement. It recurs again in the violation of the law by 
s^ebody “ nobly inspired with champagne,” as against its violation 
by ** mere ” drunkard. But usage has a favoring, excusing 
inteiit lor thq first series, and an accusing, rejecting intent for the 
latter series. The* different points of view from which various 
events are seen are Ihe consequence of the varieties of the usage 
which first distinguished the view-points from one another. 
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There le, moreover» a certain dishonesty in speaking and in listening 
where the’ speaker knows that the hearer is hearing a ^different 
xnatter, and the hearer knows that the speaker is speaking a different 
matter. As Steinthal ^ has said, '' While the speaker speaks about 
things that he does not believe, and the reality of which he takes no 
stock in, his auditor, at the same time, knows right well what the 
former has said; he understands correctly and does not blame the 
speaker for having expressed himself altogether unintelligibly.”. 
This occurs very frequently in daily routine, without causing much 
difficulty in human intercourse, but it ought, for this reason, to 
occur inversely in our conversation with witnesses and accused. I 
know that the manner of speaking just described is frequently used 
when a witness wants to clothe some definite suspicion without 
expressing it explicitly. In such cases, e. g., the examiner as well 
as the witness believes that X is the criminal. For some reason, 
perhaps because X is a close relation of the witness or of the man 
higher up,” neither of them, judge nor witness, wishes to utter the 
truth openly, and so they feel round the subject for an interminable 
time. If now, both think the same thing, there results at most only a 
loss of time, but no other misfortune. When, however, each thinks 
of a different object, e. g., each thinks of another criminal, but 
each believes mistakenly that he agrees /With the other, their sep- 
arating without having made explicit what they think, may lead 
to harmful misunderstandings. If the examiner then believes that 
the witness agrees with’ him and proceeds upon this only apparently 
certain basis, the case may become very bad. The results* are the 
same when a confession is discussed with a suspect, i^e., when the 
judge thinks that the suspect would like to confess, but only suggests 
confession, while the latter has never even thought of it. The one 
thing alone our work permits of is open and clear speaking; any 
confused form of expression is evil. 

Nevertheless, confusions often occur involuntarily, and as they 
can not be avoided they must be understood. Thus, it is char- 
acteristic to understand something unknown in terms of some 
known example, i. e., the Romans who first saw an elephant, espied 
it “ bos lucani.” Similarly “ wood-dog ” = wolf; ” sea-cat ” = mqRi.. 
key, etc. These are forms of common usage, but every individual is 
accustomed to make such identifications whenever be meets with 
any strange object. He speaks, therefore, to some degree in images, 

1 Cf. Zeitschrift fur V5lkeranthropologie. Vol. XIX. 1889. “ Wie denkt das 
Volk tiber die Sprache? ” ^ 
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and if his Ai^tor is not aware df the fact he can not understand him. 
His speMdng so may be discovered by seeking out clearly whether 
and what things were new and foreign to the speaker. When this is 
learned it may be assumed that he will express himself in images 
when considering the unfamiliar object. Then it will not be difficult 
to discover the nature and source of the images. 

Similar difficulties arise with the usage of foreign terms. It is 
of course familiar that their incorrect use is not confined to the 
uneducated. I have in mind particularly tlie weakening of the 
meaning in our own language. The foreign word, according to 
Volkmar, gets its significance by robbing the homonymous native 
word of its definiteness and freshness, and is therefore sought out 
by all persons who are unwilling to call things by their right names. 
The triste position ” is far from bding so sad as the “ sad ” position. 
I should like to know how a great many people could speak, if they 
were not permitted to say malheur^ m/chanU perjidct etc. — words 
by means of which they reduce the values of the terms at least a 
degree in intensity of meaning. The reason for the use of these words 
is not always the unwillingness of the s|}eaker to make use of the 
right term, but really because it is necessary to indicate various 
degrees of intensity for the same thing without making use of attri- 
butes or other extensioni of the term. Thus the foreign word is 
in some degree introduced as a technical expression. The direction 
in which the native word weakens, however, taken as that is intended 
by the individual who uses its substitute, is*in no sense universally 
fixated., Tfie matter is entirely one of individual usage and must 
be examined ^afresh in each particular case. 

The striving for abbreviated forms of expression, — extraordinary 
enough in our gossipy times, — manifests itself in still another 
direction. On ray table, e. g., there is an old family journal, “ From 
Cliff to Sea.” What should the title mean? Obviously the spatial 
distribution of the subject of its contents and its subscribers — i. e., 
“ round about the whole oarth,” or ” Concerning all lands and all 
peoples.” But such titles would be too long; hdhee, they are synthe- 
sized into, ” From Cliff to Sea,” without the consideration that cliffs 
often stand right at the edge of the sea, so that the distance between 
""Ihem may be only the thickness of a hair: — cliff and sea are not 
local opposites. 

Or: my son enters and tells me a story about an “ old semester.” 
By “ old semester ” he means an old student who has spent many 
terms, at least more than are required or necessary, at the university. 
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Ab this esplanation is too Iong» the #hole complex is contracted into 
^‘old semester/’ which is comfortable, but unintelligible to all 
people not associated with the university. These abbreviations are 
much more numerous than, as a rule, they are supposed to be, and 
must always be explained if errors are to be avoided. Nor are silent 
and monosyllabic persons responsible for them; gossipy individuals 
seek, by the use of them, to exhibit a certain power of speech. Nor. 
is it indifferent to expression when people in an apparently nowise 
comfortable fashion give approximate circumlocutive figures, e. g., 
halS-a-dozeriy four syllables, instead of the monosyllable six; or the 
bell in the dome at St. Stephen’s has as many nicks as the year 
has days,” etc. It must be assumed that these circumlocutive 
expressions are chosen, either because of the desire to make an 
assertion general, or because of the desire for some mnemonic aid. 
It is necessary to be cautious with such statements, either because, 
as made, they only “ round out ” the figures or because the reliability 
of the aid to memory must first be tested. Finally, it is well-known 
that foreign words are often changed into senseless words of a similar 
sound. When such unintelligible words are heard, very loud repeated 
restatement of the word will help in finding the original. 


Title B. Differentiating Conditions of Giving Testimony. 

Topic z.,, GENERAL DIFFERENCES. 

(a) Woman. * , 

Section 63. (i) General Considerations} \ 

One of the most difficult tasks of the criminalist who is engaged , 
in psychological investigation is the judgment of woman. Woman 
is not only somatically and psychically rather different from man; 
man never is able wholly and completely to put himself in her place. 
In judging a male the criminalist is dealing with his like, made of 
the same elements as he, even though age, conditions of life, educa- 
tion, and morality are as different as possible. When the crimii^^list 
is to judge a gray-beard whose years far outnumber his own,^he . 
still sees before him something that he may himself become, built 
as he, but only in a more advanced stage. When hp is studying a 
boy, he knows what he himself felt aiid thought as boy. For we 

iFor the abnormal see — Nftcke: Yerbrechen und Wahnsinn beim Weibe 
Leipzig 1894. 
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never compfetely forget attitudes and judgments, no matter how 
much time has dapsed — we no longer grasp them en masse, but 
we do not easil^f fi^ to recall how they were constructed. Even 
when the criminalist is dealing with a girl before puberty he is not 
without some point of approach for his judgment, since boys and . 
girls are at that period not so essentially different as to prevent the 
drawing of analogous inferences by the comparison of his own child* 
hood with that of the girl. 

But to the nature of woman, we men totally lack avenues of ap- 
proach. We can find no parallel between women and ourselves, and 
the greatest mistakes in criminal law were made where the conclusions 
would have been correct if the woman had been a man.^ We have 
always estimated the deeds and statements of women by the same 
standards as those of men, and we have always been wrong. That 
woman is different from man is testified to by the anatomist, the 
physician, the historian, the theologian, the philosopher; every 
layman sees it for himself. Woman is different in appearance, in 
"manner of observation, of judgment, of sensation, of desire, of 
efficacy, — but we lawyers punish the crimes of woman as we do 
those of man, and we count her testimony as we do that of man. The 
present age is trying to set aside the differences in sex and to level 
them, but it forgets that, the law of causation is valid here also. 
Woman and man have diff««nt bodies, hence they must have different 
minds. But even when we understand this, we proceed wrongly 
in the valuation of woman. We can not attain proper knowledge of 
her because Ve men were never women, and women can never tell 
us the truth because they were never men. 

Just as a man is unable to discover whether he and his neighbor, 
call the same color red, so, eternally, will the source of the indubitably 
existent differences in the psychic life of male and female be undis- 
covered. But if we can not learn to understand the essence of the 
problem of the eternal feminine, we may at least study its manifesta- 
• tions and hope to find as much clearness as the difficulty of the subject 
will permit. An essential, I might say, unscientific experience seems 
to come to our aid here. In this matter, we trust the real researches, 
the determinations of scholars, much less than the conviction of the 
T)e6ple, which is. expressed in maxims, legal differences, usage, and 
proverbs. We instinctively feel that the popular conception presents 
the experience of many hundreds of years, experiences of both men 
and 'women.. So that^ "we may assume that the mistakes of the 
^ B.* 'NLarion: PsycUolo^e de \a Femme. Parle 1900. 
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observations of individuals have corrected e^ other as far as has 
been possible, and yield a kind of average result. Now, « even if 
averages are almost always wrong, either because they appear too 
high or too low, the mistake is not more than half a mistake. If 
.in a series of numbers the lowest was 4, the highest 12, and the 
average 8, and if I take the latter for the individual problem, 1 
can at most have been mistaken about four, never about eight, 
as would have been the case if 1 had taken 4 or 12 for each other. 
The attitude of the people gives us an average and we may at least 
assume that it would not have maintained itself, either as common 
law or as proverb, if centuries had not shown that the mistake 
involved was not a very great one. 

In any event, the popular method was comparatively simple. 
No delicate distinctions were developed. A general norm of valuation 
was applied to woman and the result showed that woman is simply 
a less worthy creature. This conception we find very early in the 
history of the most civilized peoples, as well as among contemporaiy 
backward nations and tribes. If, now, we generally assume that the 
culture of a people and the position of its women have the same 
measure, it follows only that increasing education revealed that the 
simple assumption of the inferiority of woman was not correct, that 
the essential difference in psyche betweep man and woman could 
not be determined, and that even today, the old conception half 
unconsciously exercises an .influence on our valuation of woman, 
when in any respect ve are required to judge her. Hence, we are 
in no wise interested in the degree of subordination of wbmw among 
savage and half-savage peoples, but, on the other hand, it is not 
indifferent for us to know what the situation was among peoples and 
times who have influenced our own culture. Let us review the 
situation hastily. 

A number of classical instances which are brought together by 
Pink ^ and Smith, ^ show how little the classic Greek thought of 
woman, and W. Becker® estimates as most important the fact that 
the Greek always g&ve precedence to children and said, “ r^va 
yvvalxa^.** The Greek naturalists, Hippocrates and Aristotle, 
modestly held woman to be half human, and even the poet Hbmer 
is not free from this point of view (cf. the advice of Agamemhon* 
to Odysseus). Moreover, he speaks mostly conceimng the scan- 

* Romantic Love and Personal Beauty. H. Fink. London 1887. 

> Dictionary of Christian Antiquities. t 

’ Bilder alti^echischer Sitte. 
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^mongeriiii! land lying of women» while later, Euripiddi directly; 
reduces the itat|Ls of women to the minimum (cf. Iphigenia). 

The attention of ancient Rome is always directed upon the puzzling, 
sphinx-like, unharmonious qualities in woman. Horace gives it 
the clearest expression, e. g., ** Desinite in piscem mulier formosa 


supeme.” 

The Orientals have not done any better for us. The Chinese 
assert that women have no souls. The Mohammedan believes 
that women are denied entrance to paradise, and the Koran (xliii, 17) 
defines the woman as a creature which grows up on a soil of finery 
and baubles, and is always ready to nag. How well such an opinion 
has sustained itself, is shown by the Ottomanic Codex 355, according 
to which the testimony of two women is worth as much as the testi- 
mony of one man. But even so, the Koran has a higher opinion of 
women than the early church fathers. The problem, An mulier 
habeat animam,” was often debated at the councils. One of them, 
that of Macon, dealt earnestly with the MS. of Acidalius, Mulieres 
homines non esse.” At another, women were forbidden to touch the 
Eucharist with bare hands. This attitude is implied by the content 
of countless numbers of evil proverbs which deal with the inferior 
character of woman, and certainly by the circumstance that so great a 
number of women were hejd to be witches^of whom about 100,000 
were burned in Germany alone. The statutes dealt with women only 
in so far as their trustworthiness as witnesses could be depreciated. 
The Bambergensis (Art. 76), for example, peimits the admission of 
young persons and women only in special cases, and the quarrels 
of the older la^vyers concerning the value of feminine testimony is 
shown by Mittermaier.^ 

If we discount Tacitus’ testimony concerning the high status of 
women among the Germanic tribes on the basis that he aimed at 
shaming and reforming his countrymen, we have a long series of 
assertions, beginning with that of the Norseman Havam&l, — which 
progressively speaks of women in depreciatory^ fashion, and calls 
them inconstant, deceitful, and stupefying, — to the very modem 
maxim which brings together the extreme elevation and extreme 
degradation of woman: “ Give the woman wings and she is either 
an angel or a beast.” Terse as this expression is, it ought to imply 
the proper poii^ of view — women are either superior or inferior 
to us, and may be both at the same time. There are women who are 
superior and there are women who are inferior, and further, a single 


1 Die Lehre vom Beweise^ Darmstadt. 
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woman may be superior to us in some qualities and inferior in others, 
but she is not like us in. any. The statement that woman is as com- 
plete in her own right as man is in his, agrees with the attitude above- 
mentioned if we correlate the superiority and inferiority of women 
with purposefulness.” We judge a higher or lower organism 
from our standpoint of power to know, feel, and do, but 
we judge without considering whether these organisms imply 
or not the purposes we assume for them. Thus a uniform, 
monotonous task which is. easy but requires uninterrupted atten- 
tion can be better performed by an average, patient, unthinking 
individual, than by a genial fiery intellect. The former is much more 
to the purpose of this work than the latter, but he does not stand 
higher. The case is so with woman. For many of the purposes 
assigned to her, she is better ^constructed. But whether this con- 
struction, from our standpoint of knowing and feeling, is to be . 
regarded as higher or lower is another question. 

Hence, we are only in a sense correct, when calling some feminiqe 
trait which does not coincide with our own a poorer, inferior quality. 
We are likely to overlook the fact that this quality taken in itself, 
is the right one for the nature and the tasks of woman, whereas we 
ought with the modem naturalist assume that every animal has 
developed correctly for, its own purpose^. If this were not the case 
with woman she would be the first exception to the laws of natural 
evolution. Hence, our task is not to seek out peculiarities and 
rarities in woman, bdt to study her status and function as given her 
by nature. Then we shall see that what we would otherwise have 
called extraordinary appears as natural necessity, pf course ^any 
of the feminine qualities; will not bring us back to the position which 
has required them. Then we ir.ay or may not be able to infer it 
according to the laws of general co-existence, but whether we establish 
anything directly or indirectly must be for the time, indifferent; 
we do know the fact before us. If we find only the pelvis of a human 
skeleton we should be able to infer from its broad form that it be- 
longed to a woman and should be able to ground this inference on 
the business of reproduction which is woman’s. But we shall also 
be able, although we have only the pelvis before us, to make reliable 
stetements concerning the position of the bones of the lower ex- 
,tremities of this individual. And we shall be able Jbo say just what 
the form of the thorax and the curve of the vertebral column were. 
This, also, we shall have in our power, mdre or less, to ground on 
the child-bearing function of woman. But we might go still further 
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and say this individual, who, according to its pelvic cavity, 
was a woman, jiiust have had a comparatively smaller skull, and 
although we can not correlate the present mark with the child- 
bearing function or any other special characteristic of woman, we may 
yet infer it safely, because we know that this smaller skull capacity 
stands in regular relation to the broad pelvis, etc. In a like manner 
it will be possible to bring together collectively various psychical 
diflFerences of woman, to define a number of them as directly neces- 
sary, and to deduce another number from their regular co-existence. 
The certainty here will be the same as in the former case, and once 
it is attained we shall be able satisfactorily to interpret the conduct, 
etc., of woman. 

Before turning to feminine psychology I should like briefly to 
touch upon the use of the literature in our question and indicate 
that the poets* results are not good for us so long as we are trying 
to satisfy our particular legal needs. We might, of course, refer to 
the poet for information concerning the feminine heart, — woman’s 
most important property, — but the historically famous knowers 
of the woman’s heart leave us in the lurch and even lead us into 
decided errors. We are not here concerned with the history of 
literature, nor with the solution of the dear riddle of woman; ” 
we are dry-souled lawyers^who seek to avoid mistakes at the expense 
of the honor and liberty of others, and if we do not want to believe 
the poets it is only because of many costly mistakes. Once we were 
all young aqd had ideals. What the poets fold us we supposed to 
be the wisdom of life — nobody else ever offers any — and we wanted 
coj|^pulsorily %o solve the most urgent of human problems with our 
poetical views. Illusions, mistakes,, and guiltless remorse, were the 
consequence of tWs topsy-turvy tfork. 

Of course I do not mean to drag our poets to court and accuse 
them of seducing our youth with false gods — I am convinced that 
if the poets were asked they would tell us that their poetry was 
* intended for all save for physicians and criq^inalists. But it is 
conceivable that they have introduced points of view that do not 
implv real life. Poetical forms do not grow up naturally, and then 
jsudaenly come, together in a self-originated idea. The poet creates 
the idea first, and in order that this may be so the individual form 
must evolve aocording to sense. The more natural and inevitable 
this process becomes the better the poem, but it does not follow that 
since we do not doubt it because it seems so natural, it mirrors 
the process of life. N^t one of us criminalists has ever seen a form 
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as described in a poem — least of all a woman. Obvious{y» in our 
serious and dry work, we.may be able to interpret n^my an observa* 
tion and assertion of the poet as a golden truth, but only when we 
have tested its correctness for the daily life. But it must be under- 
stood that I am not saying here, that we ourselves might have been 
able to make the observation, or to abstract a truth from the flux 
of appearances, or at least to set it in beautiful, terse, and I might 
say convincing, form. I merely assert, that we must be permitted 
to examine whether what has been beautifully said may be gener- 
alized, and whether we then have found the same, or a similar 
thing, in the daily life. Paradoxical as it sounds, we must never 
forget that there is a kind of evidentiality in the form of beauty 
itself. One of IQopstock’s remarkable psalms begins: ** Moons 
wander round the earth, earths round suns, the whole host of sups 
wander round a greater sun. Our Father, that art thou.” In this 
inexpressibly lofty verse there is essentially, and only in an extremely 
intensified fashion, evidence of the existence of God, and if the 
convinced atheist should read this verse he would, at least for the 
moment, believe in his existence. At the same time, a real develop- 
ment of evidence is neither presented nor intended. There are 
magnificent images, unassailable true propositions: the moon goes 
round about the earth, the earth about t^he sun, the whole system 
around a central sun — and now without anything else, the fourth 
proposition concerning the identity of the central sun with our 
heavenly Father is added as true. And the reader is captivated for 
at least a minute! What I have tried here to show by means of a 
'drastic example occurs many times in poems, and is <pspeeially ^i- 
dent where woman is the subject, so that we may unite in believing 
that the poet can not teach us t&at subject, that he may only lead 
us into errors. 

. To learn about the nature of woman and its difference from that 
of man we must drop everything poetical. Most conscientiously 
we must drop all (^nicism and seek to find illumination only in 
serious disciplines. These disciplines may be universal history 
and the history of culture, but certainly not memoirs, vjjiich 
always represent subjective experience and one-sided views.^ 
Anatomy, physiology, anthropology, and serious special literature, 
presupposed, may give us an unprejudiced outleok, and then 
with much effort we may observe, compare, and renew our 
tests of what has been established, sine ira et studio, sine odio et 
gratia. * , . , 
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X subjoin a list of sources and of especial literature which also con- 
tains additional references.^ 


Section 64. a. Difference between Man and Women 


There are many attempts to determine the difference between 
the feminine and masculine psyche. Volkmar in his ** Textbook of 
Psychology ” has attempted to review these experiments. But the 
individual instances show how impossible is clear and definite state- 
ment concerning the matter. Much is too broad, much too narrow; 
much is unintelligible, much at least remotely correct only if one 
knows the outlook of the discoverer in question, and is inclined to 
agree with him. Consider the follo,wing series of contrasts. 


Male 

Individuality 

Activity 

Leadership 

Vigor 

Conscious activity 
Conscious deduction 

wm 

Independence 
Particularity i 

Negation 


Female 

Receptivity (Burdach, Berthold) 
Passivity (Daub, Ulrici, Hagemann) 
Imitativeness (Schleieimacher) 
Sensitivity to stimulation (Beneke) 
Unconscious activity (Hartmann) 
Unconscious induction (Wundt) 
Consciousness (Fischer) 

Completeness (Krause, Lindemann) 
Onerally gerferic (Volkmann) 
Affirmation (Hegel and his school) 


None of these contrasts are satisfactory, viany are unintelligible. 
Burdach’s i% correct only within limits and Hartmann’s is approxi- 
mately true if you accept his point of view. I do not believe that 
thCse explanations would help anybody or make it easier for him to 
understand woman. Indeed, to gjany a man they will appear to be 
saying merely that the psyche of the male is masculine, that of the 
female feminine. The thing is not to be done with epigrams however 
spirited. Epigrams merely tend to increase the already great con- 
fusion. 

Hardly more help toward understanding iiie subject is to be 
derived from certain expressions which deal with a determinate 

1 E. Reich: Das Leben des Menschens als Individuum. Berlin 1881. 

L. von Stern: Die Frau auf dem Gebicte etc. Stut^art 1876. 

A. Corre: La Mfere et TEnfant dans les Races Humaines. Paris 1882. 

A. V. Schweigv-Lerchenfeld: Das Frauenleben auf der Erde. Vienna 1881 

J. Michelet. La Femme. 

Rykfere: Das weibliche^ Verbrechertum. Brussels 1898. 

C. Renooz: Psychologie Compar^e de FHomme et de la Femme. Biblio. de. 
la Nouv. Encyciopaedie. Paris 1898. 

Mobius: Der Physiok>gische Schwachsinn des Weibes. 
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and also with a detennining trait of woman. For ezamploi tho 
sayings forbidden ground woman is cautious and man keen,’* 
may, under some circumstances, be of great importance in a criminal 
case, particularly when it is necessary to fix the sex of the criminal. 
If the crime was cautiously committed a woman may be inferred, 
and if swiftly, a man. But that maxim.is deficient in two respects. 
Man and woman deal in the way described, not only in forbidden 
fields, but generally. Again, such characteristics may be said to be 
ordinaiy but in no wise regulative: there are enough cases in which 
the woman was much keener than the man and the man much more 
cautious than the woman. 

The greatest danger of false conceptions lies in the attribution of 
an unproved peculiarity to woman, by means of some beautifully 
expressed, and hende, apparently true, proverb. ' Consider the well 
known maxim: Man forgives a beautiful woman everything, woman 
nothing. Taken in itself the thing is true; we find it in the gossip of 
the ball-room, and in the most dreadful of criminal cases. Men are 
inclined to reduce the conduct of a beautiful sinner to the mildest 
and least offensive terms, while her own sex judge her the more 
harshly in the degree of her beauty and the number of its partisans. 
Now it might be easy in an attempt to draw the following conse- 
quences from the correctness of this propof ition : Men are generally 
inclined to forgive in kindness, women are the unforgiving creatures. 
This inference would be altogether unjustified, for the maxim only 
incidentally has womanifor its subject ; it might as well read : Woman 
forgives a handsome mian everything, man nothing. What Ve have 
at work here is the not particularly remarkable fact that envy plays 
a great role in life. 

Another diflSculty in making {fee of popular truths in our own 
observations, lies in their being expressed in more or less definite 
images. If you say, for example, “ Man begs with words, woman 
with glances,” you have a proposition that might be of use in many 
criminal cases, inasnyich as things frequently depend on the demon- 
stration that there was or was not an amour between two people 
(murder of a husband, relation of the widow with a suspect). « 

Now, of course, the judge could not see how they conversed - 
together, how he spoke stormily and she turned her eyes away. 
But suppose that the judge has gotten hold of some«letters — then 
if he makes use of the maxim, he will observe Jthat the jnan becomes 
more explicit than the woman, who, up to a certain limit, remains 
ashamed. So if the man speaks very definitely in his letters, there 
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is no evident oontiadictoiy to the infeience of their relationshipt 
even though Nothing similar is to be found in her tetters. The thibg 
may be exprelsed in another maidm: What he wants is in the lines; 
what she wants between the lines. 

The great difficulty of distinguishing between man and woman 
is mentioned in "'Levana oder Erziehungslehie/’ by Jean Paul, 
who says, A woman can not love her child and the four continents 
of the world at the same time. A man can.’’ But who has ever 
seen a man love four continents? ** He loves the concept, she the 
appearance, the particular.” What lawyer understands this? And 
this? ” So long as woman loves, she loves continuously, but man 
has lucid intervals.” This fact has been otherwise expressed by 
Grabbe, who says: “ For man the world is his heart, for woman her 
heart is the world.” And what are’we to learn from this? That the 
love of woman is greater and fills her life more? Certainly not. We 
only see that man has more to do than woman, and this prevents 
him from depending on his impressions, so that he can not allow 
himself to be completely captured by even his intense inclinations. 
Hence the old proverb: Every new affection makes man more 
foolish and woman wiser, meaning that man is held back from his 
work and effectiveness by eveiy inclination, while woman, each time, 
gathers new experiences in life. Of course, man also gets a few of 
these, but he has other &nd more valuable opportunities of getting 
them, while woman, who has not his position in the midst of life, 
must gathej her experiences where she may. • 

Hence, it remains best to stick to simple, sober discoveries whidb 
may be described without literary glamour, and which admit of no 
exception. Such is the statement by Friedreich ^ : ** Woman is more 
excitable, more volatile and movable spiritually, than man; the 
mind dominates the latter, the emotions the former. Man thinks 
more, woman senses more.” These ungamished, clear words, which 
offer nothing new, still contain as much as may be said and explained. 
We may perhaps supplement them with an expression of Heusinger’s, 

Women have much reproductive but little pfoductive imaginative 
power. Hence, there are good landscape and portrait painters 
among women, but as long as women have painted there has 
not been any great woman-painter of history. They make 
poems, romances, and sonnets, but not one of them has written 
a good tragedy.” This expression shows that the imaginative 
power of woman if really more reproductive than productivct 

^ J. B. Friedreich: System der gerichtlich. Psychol. Regensburg 1852. 
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and it may be eo observed in crimes and in the testixnohy of 

witnesses. • * ' 

In crimes, this fact wUl not be easy to observe in the deed itself, 
or in the manner of its execution; it will be observable in the nature 
of the plan used. To say that the plan indicates productive creation 
would not be to call it original. Originality can not be indicated, 
without danger of misunderstanding, by means of even a single 
example; we have simply to cling to the paradigm of Heusinger, and 
to say, that when the plan of a criminal act appears more inde- 
pendent and more completely worked out, it may be assumed to be 
of masculine origin; if it seeks support, however, if it is an imitation 
of what has already happened, if it aims to find outside assistance 
during its execution, its originator was a woman. This truth goes 
so far that in the latter case ihi woman must be fixed upon as the 
intellectual source of the plan, even though the criminal actually 
was a man. The converse inference could hardly be held with justice. 
If a man has thought out a plan which a woman is to execute, its 
fundamental lines are wiped out and the woman permits the pro- 
ductive aspect of the matter to disappear, or to become so indefinite 
that any sure conclusion on the subject is impossible. 

Our phenomenon is equally important in statements by wit- 
nesses. In many a cas^ in which we |uppose the whole or a 
portion of a witness’s testimony to be incorrect, intentionally in- 
vented, or involuntarily imagined, we may succeed in extracting 
a part of the testimcfiiy as independent constructioiy and thus 
determining what might be incorrect in it. If, when this happens, 
the witness is a man and his lies show themselves in productive 
form, and if the witness is a woman and her lies appear to be repro- 
duced, it is possible, at least, that^e are being told untruths. The 
procedure obviously does not in itself contain anything evidential, 
but it may at least excite suspicion and thus caution, and that, in 
many cases, is enough. I may say of my own work that I have often 
gained much advantage from this method- If there were any sus- 
picion that the testimony of a witness, especially the conception of 
some committed crime, was untrue, I recalled Heusinger, and as^ed 
myself “ If the thing is untrue, is it a sonnet or a tragedy? ” If the 
answer was tragedy ” and the witness a man, or, if the answer was 
** sonnet ” and the witness a woman, I concluded that cweiything was 
possibly invented, and grew quite cautious. If I could come to 
no conclusion, I was considerably helped iJy Heusinger’s other 

'proposition, asking myself , ** Flower-pictures or historical subjects? ” 

•• 
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Jmd here again I found something to go by, and the need to be 
auspicioiUs. I repeat, no evidence is to be attained in this way, but 
we frequently win when we are warned beforehand. 

(3) Sexml Peculiarities. 

Section 65. (a) General Consideimtiona. 

Even if we know that hunger and love are not the only things 
that sustain impulse, we also know the profound influence that love 
and all that depends upon it exercise from time immemorial on the 
course of events. This being generally true, the question of the 
influence of sex on woman is more important than that of its influence 
on man, for a large number of profound conditions are at work in 
the former which are absent in th^ latter. Hence, it is in no way 
sufficient to consider only the physiological traits of the somatic life 
of woman, i. e., menstruation, pregnancy, child-birth, the suckling 
period, and finally the climacterium. We must study also the 
possibly still more important psychical conditions which spring from 
the feminine nature and are developed by the demands of civilization 
and custom. We must ask what it means to character when an 
individual is required from the moment puberty begins, to conceal 
something for a few days every month; what it means when this 
secrecy is maintained fcr a long time during pregnancy, at least 
toward children and the younger people. Nor can it be denied that 
the custom which demands more self-control Jin women must exercise 
a formative^ influence on their natures. Our views do not permit the 
woman lo show without great indirection whom she hates or whom she 
likes; nor may she indicate clearly whom she loves, nor must she 
appear solicitous. Everything ^ust happen indirectly, secretly, 
and approximately, and if this "" need is inherited for centuries, it 
must, as a characteristic, impart a definite expression to the sex. 
This expression is of great importance to the criminalist; it is often 
enough to recall these circumstances in order to find explanation 
for a whole series of phenomena. What differences the modern 
point of view and modem tendencies will make remains to be seen. 

iiet us now consider particular characteristics. 

Section 66. (b) Menstruation. 

We men, in our own life, have no analogy, not even a remote one, 
to this essentifidly feftiinine process. In the mental life of woman 
it is of greater importance than we are accustomed to suppose. In 
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most cases in which it may be felt that the fact of menstruation 
influences a crime or a statement of facts, it will be nece'ksaiy to 
make use of the court physician, who must repok to the judge. 
The latter absolutely must understand the fact and influence of 
menstruation. Of course he must also have general knowledge of 
the whole matter, but he must require the court physician definitely 
to tell him when the event began and whether any diseased conditions 
were apparent. Then it is the business of the judge to interpret 
the physician^s report psychologically — and the judge knows 
neither more nor less psychology, according to his training, than the 
physician. Any text-book on physiology will give the important 
facts about menstruation. It is important for us to know that menses 
begin, in our climate, from the thirteenth to the fifteenth year, and 
end between the forty-fifth and* the fiftieth year. The periods are 
normally a solar month — from twenty-seven to twenty-eight days, 
and the menstruation lasts from three to five days. After its con- 
clusion the sexual impulse, even in otherwise frigid women, is in 
most cases intensified. It is important, moreover, to note the fact 
that most women, during their periods, show a not insignificant 
alteration of their mental lives, often exhibiting states of mind that 
are otherwise foreign to them. 

As in many cases it is^ impossible without other justification to 
ask whether menses have begun, it is wbrth while knowing that 
most women menstruate, according to some authorities, during the 
first quarter of the moon, and that only a few menstruate during 
the new or full moon. The facts are very questionable, but .we have 
no other cues for determining that menstruation is J;aking place. 
Either the popularly credited signs of it (e. g., a particular appearance, 
a significant shining of the eyes, bad odor from the mouth, or sus- 
ceptibility to perspiration) are unreliable, or there are such signs 
as feeling unwell, tension in the back, fatigue in the bones, etc., 
which are much more simply and better discovered by direct inter- 
rogation, or examination by a physician. ^ 

If there is any suspihion that menstruation has influenced testimony 
or a crime, and if the other, especially the above-mentioned facts, 
are not against it, we are called upon to decide whether we are 
considering a mental event, due to the influence of menstruation. 
Icard ^ has written the best monograph on this subject^ 

Considering the matter in detail, our attention is first called to 
the importance of the beginning of menstruafion. Never is a girl 

^ Icard: La Femme dans la Periode Menstruelle. P|ds 1890 . 
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more tender or quiet, never more spiritual and attractive, nor more 
inclinecf to good sense, than in the beginning of puberty, generally 
a little before fhe menstrual periods have begun, or have become 
properly ordered. At this time, then, the danger that the young 
girl may commit a crime is very small, perhaps smaller than at any 
other time. And hence, it is the more to be feared that such a creature-* 
may become the victim of the. passions of a rou6, or may cause herself 
the greatest harm by mistaken conduct. This is the more possible 
when the circumstances are such that the child has little to do, 
though imturally gifted. Unused spiritual qualities, ennui, waking 
sensitivity and charm, make a dangerous mixture, which is expressed 
as a form of interest in exciting experiences, in the romantic, or . 
at least the unusual. Sexual things are perhaps wholly, or partly 
not understood, but their excitation is present and the results are 
the harmless dreams of extraordinary experiences. The danger is 
in these, for from them may arise fantasies, insuflSciently justified 
principles, and inclination to deceit. Then all the prerequirements 
are present which give rise to those well-known cases of unjust 
complaints, false testimony about seduction, rape, attempts at rape 
and even arson, accusing letters, and slander.^ Every one of us is 
sufficiently familiar with such accusations, eveiy one of us knows 
how frequently we can not sufficiently mar\^el how such and such 
an otherwise quiet, honllst, and peaceful girl could perform things 
so incomprehensible. If an investigation had been made to see 
whether the feat did not occur at the time of her first mensis; 
if the girl ^ad been watched during her next mensis to determine 
whether son^ fresh significant alteration occurred, the police physi- 
cian might possibly have been able to explain the event. I know 
many cases of crimes committed by half-grown girls who would 
imder no circumstances have been accused of them; among them 
arson, lese majeste, the writing of numerous anonymous letters, and 
a slander by way of complaining of a completely fanciful seduction. 
In one of these cases we succeeded in showing that the girl in question 
had committed her crime at the time of her first mensis; that she 
was otherwise quiet and well conducted, and that she showed at 
h^ next mensis some degree of significant unrest and excitement. 
As soon as the menses got their proper adjustment not one of the 
earlier phenqpena could be observed, and the child exhibited no 
further inclination to commit crimes.^ 

1 Cf. Nessel in H. Gross's Archiv. IV, 343, 

2 Cf. Kraft-Ebing: Psychosis Menstrualis. Stuttgart 1902. 
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Creatures like her undergo similar danger when they have to 
make statements about perceptions which are either intereliting in 
themselves, or have occuired in an interesting way! Here caution 
must be exercised in two directions. First: Discover whether the 
child in question was passing through her monthly period at the 
time when she saw the event under discussion, or when she was 
telling about it. In the former case, she has told of more than could 
have been perceived; in the second case she develops the delusion 
that she had seen more thau she really had. How unreliable the 
testimony of youthful girls is, and what mistakes it has caused, are 
familiar facts, but too little attention is paid to the fact that this 
unreliability is not permanent with the individuals, and in most 
cases changes into complete trustworthiness. As a rule, the criminal 
judge is almost never in a position to determine the inconsistencies 
in the testimony of a menstruating girl, inasmuch as he sees her, at 
most, just a few times, and can not at those times observe differences 
in her love for truth. Fortunately the statements of newly men- 
struating girls, when untrue, are very characteristic, and present 
themselves in the form of something essentially romantic, extraordi- 
nary, and interesting. If we find this tendency of transforming 
simple daily events into extraordinary experiences, then, if the 
testimony of the girl does not agree with that of other witnesses, 
etc., we are warned. Still greater assura&ice is easy to gain, by 
examining persons who know the girl well on her trustworthiness 
and love of truth befoise this time. If their statements intensify 
the suspicion that menses have been an influence, it is pot too 
much to ask directly, to re-examine, and, if necessary, to call in 
medical aid in order to ascertain the truth. The direct question 
is in a characteristically great number of cases answered falsely. If 
in such cases we learn that the observation was made or the testi- 
mony given at the menstrual period, we may assume it probably 
justifiable to suspect great exaggeration, if not pure invention. 

The menstrual period tends, at ail ages from the youngest child 
to the full-grown woman, to modify the quality of perception and 
the truth of description. Von Reichenbach ^ writes that sensitivity 
is intensified during the menstrual period, and even if this famo^as 
' discoverer has said a number of cra^ things on the subject, his 
record is such that he must be regarded as a clever man and an 
excellent observer. There is no doubt that his sensitive people were 
simply very nervous individuals who reacted vigorously to all external 

^Der sensitive Mensch. 
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stimulation^ and inasmuch as his views agree with others, we may 
assume that his ol^servation shows at least how emotional, exdtaUe, 
and inclmed to fine perceptions menstruating women are. It is well- 
known how sharpened sense-perception becomes under certain 
conditions of ill-health. Before you get a cold in the head, the 
sense of smell is regularly intensified; certain headaches are accom- 
panied with an intensification of hearing so that we are disturbed 
by sounds that otherwise we should not hear at all; every bruised 
place on the body is very sensitive to touch. All in all, we must 
believe that the senses of woman, especially her skin sensations, the 
sensations of touch, are intensified during the menstrual period, 
for at that time her body is in a state of alarm.” This fact is 
important in many ways. It is not improbable that one menstruating 
woman shall have heard, seen, felt, .and smelt, things which others, 
and she herself, would not have perceived at another time. Again, 
if we trace back many a conception of menstruating women we 
learn that the boundary between more delicate sensating and sen- 
sibility can not be easily drawn. Here we may see the universal 
transition from sensibility to acute excitability which is a source 
of many quarrels. The witness, the wounded, or accused are all, 
to a considerable degree, under its influence. It is a generally familiar 
fact that the incomparably larger number of complaints of attacks on 
women’s honor, fall through. It would be interesting to know just 
how such complaints of menstruating women occur. Of course, 
nobody can determine this statistically, bpt it is a fact that 
such trials itre best conducted, never exactly four weeks after the 
crime, nor four weeks after the accusation. For if most of the com- 
plaints of menstruating women are made at the period of their 
menses, they are just as excited fqur weeks later, and opposed to 
every attempt at adjustment. This is the much-verified fundamental 
principle* I once succeeded by its use in helping a respectable, 
peace-loving citizen of a small town, whose wife made uninterrupted 

• complaints of inuriam causa, and got the answer that his wife was 
an excellent soul, but, “ gets the devil in her during her monthlies, 
and tries to find occasions for quarrels with everybody and finds 
herself immediately much insulted.” 

• A still more suspicious quality than the empty capacity for anger 
is pointed out by Lombroso,^ who says that woman during men- 
struation is inclined to anger and to falsification. In this regard 
Lombroso may be con*ect, inasmuch as the lie may be combined 

* C. Lombroso and G. Feirero. The Female Offender 
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with the other qualities here observed. We often note that most 
honorable women lie in the most shameless fashion. If»we find 
no other motive and we know that the woman periodically gets into 
an abnormal condition^ we are at least justified in the presupposition 
that the two are coordinate, and that the periodic condition is 
cause of the otherwise rare feminine lie. Here also, we are required 
to be cautious, and if we hear significant and not otherwise confirmed 
assertions from women, we must bear in mind that they may be 
due to menstruation. 

But we may go still further. Du Saulle^ asserts on the basis 
of far-reaching investigations, that a significant number of thefts 
in Parisian shops are committed frequently by the most elegant 
ladies during their menstrual period, and this in no fewer than 
85 cases out of 36, while 10 mose cases occurred at the beginning of 
thp period. 

Other authorities * who have studied this matter have shown how 
the presentation of objects women much desire leads to theft. Grant 
that during her mensis the woman is in a more excitable and less 
actively resisting condition, and it may follow she might be easily 
overpowered by the seductive quality of pretty jewelry and other 
knickknacks. This possibility leads us, however, to remoter con- 
clusions. Women desire more than merely pretty things, and are 
less able to resist their desires during thein periods. If they are less 
able to resist in such things, they are equally less able to resist in 
other things. In handling those thefts which were formerly called 
kleptomaniac, and which, in spite of the refusal to ui^ this term, 
are undeniable, it is customary, if they recur repeatedly, to see 
whether pregnancy is not the cause. It is well to consider also the 
influence of menstruation. 

Menstruation may bring women even to the most terrible crimes. 
Various authors cite numerous examples in which otherwise sensible 
women have been ’driven to the most inconceivable things — in 
many cases to murder. Certainly such crimes will be much more • 
numerous if the abnormal tendency is 'unknown to the friends of 
the woman, who should watch her carefully during this short, dan- 
gerous period. i 

The fact is familiar that the disturbances of menstruation lead* 
to abnormal psychoses. This type of mental disease develops 

1 La Folie devant les Tribunaux. Paris 1864. 

Traits de Medicine L4gale. Paris 1873. - 

^ Les Voleuses des Grands Magazins. Archives a’Anthropologie Criminelle 
XVI, 1, 341 (1901). 



i«7] II CRIMINAL PSYCHOIX)OY , 317 

so quietly in numerous cases the maladies are overlodEed, and 
hence ilf is more easily possdble, since they m transitive, to interpret 
them commonly as “ nervous excitement,” or to pay no attention 
to them, although they need it.‘ 


Section 67. (c) Pregnancy. 

We may speak of the conditions and effects of pregnancy very 
briefly. The doubt of pregnancy will be much less frequent than 
that of menstruation, for the powerful influence of pregnancy on 
the psychic life of woman is well-known, and it is hence the more 
important to call in the physician in cases of crimes committed by 
pregnant women, or in cases of important testimony to be given by 
such women. But, indeed, the frequently obvious remarkable 
desires, the significant conduct, and the extraordinary, often cruel, 
impulses, which influence pregnant women, and for the appearance 
of which the physician is to be called in, are not the only thing. 
The most difficult and most far-reaching conditions of pregnancy 
are the purely psychical ones which manifest themselves in the 
sometimes slight, sometimes more obvious alterations in the woman’s 
point of view and capacity for producing an event. In themselves 
they seem of little impq^ance, but they occasion such a change 
in the attitude of an individual toward a happening which she 
must describe to the judge, that the change jnay cause a change in 
the judgment. I repeat here also, that it may be theoretically said. 

The vfltness must tell us facts, and only facts,” but this is not 
really so. QQite apart from the fact that the statement of any 
perception contains a judgment, it^ depends also and always on the 
point of view, and this varies with the emotional state. If, then, we 
have never experienced any of the emotional alteration to which b 
pregnant woman is subject, we must be able to* interpret it logically 
in order to hit on the correct thing. We set aside>the altered somatic 
conditions of the mother, tUb disturbance of the^ conditions of nutri- 
tion and circulation; we need clearly to understand what it means to 
havp assumed care about a developing creature, to know that a 
• future life is growing up fortunately or unfortunately, and is capable 
of bringing joy or sorrow, weal or woe to its parents. The woman 
knows that hef condition is an endangerment of her own life, that 

^ A. Schwob: Les PsycHbses Menstruelles au Point du Vue Medico-legal. Lyon, 
1895. 
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it brings at least pains, sufferings, and difficulties (as a rule, ove^ 
estimated by the pregnant woman). Involuntarily she feels, whether 
she be educated or uneducated, the^ secrepy, the dtisiveness of the 
growing life she bears, the life which is to come\>ut into the world, and 
to bring its mother's into jeopardy thereby. She feels nearer death, 
and the various tendencies which are attached to this feeling are 
determined by the nature and the conditions of each particular 
future mother’s sensations. How different may be the feeling of 
a poor abandoned bride who is expecting a child, from that of a 
young woman who knows that she is to bring into the world the 
eagerly-desired heir of name and fortune. Consider the difference 
between the feeling of a sickly proletarian, richly blessed with 
children, who knows that the new child is an unwelcome superfluity 
whose birth may perhaps rob the other helpless children of their 
mother, with the feeling of a comfortable, thoroughly healthy 
woman, who finds no difference between having three or having 
four children. 

And if these feelings are various, must they not be so intense and 
so far-reaching as to influence the attitude of the woman toward some 
event she has observed ? It may be objected that the subjective atti- 
tude of a witness will never influence a judge, who can easily discover 
the objective truth in the one-sided observation of an event. But 
let us not deceive ourselves, let us take thidgs as they are. Subjective 
attitude may become objective falsehood in spite of the best endeavor 
of the witness, and the examiner may fail altogether to distinguish 
between what is truth and what poetry. Further, in many jnstances 
the witness must be questioned with regard to the impression the 
event made on her. Particularly, if the event can not be described 
in words. ^ 

We must ask whether the witness’s impression was that an attack 
was dangerous, a threat serious, a blackmail conceivable, a brawl 
intentional, a gesture insulting, an assault premeditated. In these, 
and thousands of other cases, we must know the point of view, and 
are compelled to drftw our deductions from it. And finally, who of 
us believes himself to be altogether immune to emotional induction? 
The witness describes us the event in definite tones which are echoed 
to us. If there are other witnesses the incomplete view may be cor- 
rected, but if there is only one witness, or one whom for some reason 
we believe more than others, or if there are several, but equally- 
trusted witnesses, the condition, view-poinii and “fact,” remain 
inadequate in us. Whoever has before him a pregnant woman with 
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her impresjobns altered in a thousand ways; may therefore weU be 
** up in Ihe idr! ” ^ 

The older literature which develops an elaborate casuistic con- 
cerning cases in which pregnant women exhibited especial desires* 
or abnormal changes in their perceptions and expressions* is in 
many directions of considerable importance. We must* however* 
remember that the old observations are rarely exact and were always 
made with less knowledge than we nowadays possess. 

Section 68. (d) Erotid 

A question which is as frequent as it is idle* concerns the degree 
of sexual impulse in woman. It is important for the lawyer to know 
something about this* of course, fdr many a sexual crime may be 
more properly judged if it is known how far the woman encouraged 
the man* and in similar cases the knowledge might help us to presume 
what attitude feminine witnesses might take toward the matter. 
First of all, the needs of individual women are as different as those 
of individual men, and as varied as the need for food* drink* warmth* 
rest, and a hundred other animal requirements. We shall be unable 
to find any standard by determining even an average. It is useless 
to say that sexual sensibility is less in won^^n than in man; because 
specialists contradict eacif other on this matter. We are not aided 
either by Sergi’s ^ asse];tion, that the sensibility is less than the irri- 
tability in woman, or by Mantegazza’s statement, that women 
rarely hi^ve such powerful sexual desire that it causes them pain. 
We can learn here, also, only by means of the interpretation of good 
particular observations. When, for example* the Italian positivists 
repeatedly assert that woman is l^ss erotic and more sexual* they 
mean that man cares more about the satisfaction of the sexual 
impulse, woman about the maternal instinct.. This piece of in- 
formation may help us to explain some cases; at least we 
•shall understand many a girl’s mistake without needing imme- 
diately to presuppose rape, seduction by means of promises 
of marriage, etc. Once we have in mind soberly what fruits 
dishbnor brings to a girl, — scorn and shame, the difficulties 
of pregnancy, alienation from relatives, perhaps even banish- 

^ Neumann: Binfluss der Schwangerschaft. Siebold’s Journal f. Geburts- 
hilfe. Vol. II. 

Hoffbauer: Die GelUsteder Schwangeren. Archiv f. Kriminalrecht. Vol. L 
1817. 

3 Archivio di Psichiatria. 1892. Vol. XIII. 
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ment from the patenuJ home» perhaps the loss of a good posi- 
tion» then the pains and sorrows of child-birth, care of the child, 
reduction of earnings, difficulties and troubles with the child, 
difficulties in going about, less prospect of care through wed- 
lock, — these are of such extraordinary weight, that it is impossible 
to adduce so elementary a force to the sexual impulse as to enable 
it to veil the outlook upon this outcome of its satisfaction. 

The well-known Viennese gynaecologist, Braun, said, “If it 
were naturally so arranged that in every wedlock man must bear 
the second child, there would be no more than three children in 
any family.” His intention is, that even if the woman agrees to 
have the third child, the man would be so frightened at the pains 
of the first child-birth that he never again would permit himself to 
bear another. As we can hardly say that we have any reason for 
asserting that the sexual needs of woman are essentially greater, or 
that woman is better able to bear more pain than man, we are com- 
pelled to believe that there must be in woman an impulse lacking 
in man. This impulse must be supposed to be so powerful that it 
subdues, let us say briefly, all the fear of an illegitimate or otherwise 
undesirable child-birth, and this is the impulse we mean by sexuality, 
by the maternal instinct. 

It would seem as if nature, at least in isolated cases, desires to 
confirm this view. According to Icard tllere are women who have 
children simply for the pleasure of suckling them, the suckling being 
a pleasant sensation, if, now, nature has produced a sensual impulse 
purely for the sake of preserving the species, she has given fuller 
expression to sexuality and the maternal instinct twhen she has 
endowed it with an especial impulse in at lea^ a few definite cases. 
This impulse will explain to the'^criminalist a large number of phe- 
nomena, especially the accommodation of woman to man’s desires; 
and from this along he may deduce a number of otherwise difficultly 
explainable psychical phenomena. 

There is, of course, a series of facts .which deny the existence of * 
this impulse— 'buf they only seem to. Child-murder, the very 
frequent cruelty of mothers to their children, the opposition of ve^ 
young women to bearing and bringing up children (cf. the educated 
among French and American women), and similar phenomena seem 
to speak against the maternal instinct. We must not forget, however, 
that all impulses come to an end where the opposed impulse becomes 
stronger, and that under given circumstances Wen the most powerful 
impulse, that of self-preservation, may be opposed. All actions of 
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despair, tes^g the beard, beating hands and feet together, rage at 
one’s o^ h^th, and finally suicide may ensue. If the mother kills 
her own child, tHis action belongs to the same series as self-damage 
through despair. The more orderly and numerous actions and 
feelings in this direction, e. g., the disinclination of women toward 
bearing children, may be explained also by the fact that it is the 
consequence of definite conditions of civilization. If we recall what 
unnatural, senseless, and half crazy habits with regard to nutrition, 
dressing, social adjustments, etc., civilization and fashion have 
forced upon us, we do not need to adduce real perversity in order 
to understand how desire for comfort, how laziness and the scramble 
for wealth lead to suppression of the maternal instinct. This may 
also be called degeneration. There are still other less important 
circumstances that seem to speak 'against the maternal instinct. 
These consist primarily in the fact that the sexual impulse endures 
to a time when the mother is no longer young enough to bear a 
child. We know that the first gray hair in no sense indicates the 
last lover, and according to Tait, a period of powerful sex-impulsion 
ensues directly after the climacterium. Now of what use, so far 
as child-birth is concerned, can such an impulse be? 

But because natural instincts endure beyond their period of 
purposive efficiency, it does not follow thpt they are unconnected 
with that efficiency; we eUt and drink also when the food is super- 
fluous as nourishment. Wonderfully as nature has adjusted the 
instincts and functions to definite purposes, she still has at no point 
drawn fixgd boundaries and actually destroyed her instrument where 
the need for ^t ceased. Just because nature is elsewhere parsi- 
monious, she seems frequently extravagant; yet that extravagance 
is the cheapest means of attaining <he necessary end. Thus, when 
woman’s passion is no longer required for the function of motherhood, 
its impulsion may yet be counted on for the psychological explanation 
of more than one criminal event. 

* What is important, is to count the maternal instinct as a factor 
in criminal situations. If we have done so, v/k find explanations 
not only of sexual impropriety, but of the more subtle questions of 
the %nore or less pure relation between husband and wife. What 
"attitude the woman takes toward her husband and children, what 
she demands o^ them, what she sacrifices for them, what makes it 
. possible for her to endure an apparently unendurable situation; 
what, again, undermined directly and suddenly, in spite of seemingly 
small value, her courage in life; — these are all conditions which 
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appear in countless processes as the distinguishing and explaining 
elements* and they are to be understood in the single term* fnatemal 
instinct/’ For a long timfs the inexplicability of " love and sexual 
impulse were offered as excuses* but tiiese otherwise mighty factors 
had to be assigned such remarkable and self-contradictory aspects 
that only one confusion was added to another and called explanation. 
Now suppose we try to explain them by means of the maternal 
instinct. 


Section 69. (e) Submerged Sexual Factors. 

The criminal psychologist finds difficulties where hidden impulses 
are at work without seeming to have any relation to their results. 
In such cases the starting-point for explanation is sought in the wrong 
direction. I say starting-point* because motive ” must be conscious* 
and ** ground ” might be misunderstood. We know of countless 
criminal cases which we face powerless because we do indeed know 
the criminal but are unable to explain the causal connection between 
him and the crime* or because* again* we do not know the criminal* 
and judge from the facts that we might have gotten a dew if we had 
understood the psychological development of the crime. If we seek 
for grounds,” we may possibly think of so many of them as never 
to approach the right one; if we seek motives* we may be far misled 
because we are able only to bring the criminal into connection with 
his success* a matter which he must have had in mind from the 
beginning. It is ever easy for us when motive and crime are in open 
connection: greed* theft; revenge* arson; jealousy, mu);der; etc. 
In these cases the whole business of examination is^^an example in 
arithmetic* possibly difficult, but fundamental. T^en* however, 
from the deed to its last traceable grounds, even to the attitude of 
the criminal, a connected series may be discovered and yet no ex- 
planation is forthcoming, then the business of interpretation has 
reached its end; we begin to feel about in the dark. If we find 
nothing, the situation is comparatively^ good, but it is exceedingly * 
bad in the nuiQierolis cases in which we believe ourselves to have 
sighted and pursued the proper solution. 

Such a hidden source or starting-point of very numerous crimes 
is sex. That it often works invisibly is due to the sense of shame. * 
Therefore it is more frequent in women. The hidden^xual starting- 
point plays its part in the little insignificant lie of an unimportant ; 
woman witness, as well as in the poisoning of a husband for the 
sake of a paramour still to be won. It sails everywhere under a 
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receive *a4i^er name» even in the mind of the woman whom it 
dominates. * 

The first of the forms which the sexual impulse takes is false 
' piety, religiosity. This is something ancient. Friedreich points to 
the connection between religious activity and the sexual organiza- 
tion, and cites many stories about saints, like that of the nun Blan- 
bekin, of whom it was said, "" earn scire desiderasse cum lacrimis, et 
moerore maximo, ubinam esset praeputium Christi.’* The holy 
Veronica Juliani, in memory of the lamb of (jod, took a lamb to 
bed with her and nursed it at her breast. Similarly suggestive 
things are told of St. Catherine of Genoa, of St. Armela, of St. Eliza- 
beth, of the Child Jesus, etc. S^Reinhard says correctly that sweet 
memories are frequently nothing more or less than outbursts of 
hidden passion and attacks of sensual love. Seume is mistaken in 
his assertion that mysticism lies mainly in weakness of the nerves 
and colic — it lies a span deeper.) 

The use of this fact is simple. We must discover whether a woman 
is morally pure or sensual, etc. This is important, not only in viola- 
tions of morality, but in every violation of law. The answers we 
receive to questions on this matter are almost without exception 
worthless or untrue, because the object of the question is not open 
to view, is difficult to observe, and is kept hidden from even the 
nearest. Our purpose is, therefore, best attained by directing the 
question to religious activity, religiosity, and similar traits. These 
are not pnly easy to perceive, but are openly exhibited because 
of their natui^. Whoever assumes piety, does so for the sake of 
other people, therefore does not hide it. If religious extravagance 
can be reliably confirmed by witnesses, it will rarely be a mistake 
to assume inclination to more or less stifled sexual pleasure. ^ 

Examples of the relationship are known to every one of us, but 
I want to cite two out of my own experience as types. In one of 
*them the question turned on the fact that a somewhat old, un- 
married woman had appropriated certain ratter large trust sums 
and had presented them to her servant. At first every suspicion of 
the •influence of sex was set* aside. Only the discovery of the 
*fact that in her ostentatious piety she had set up an altar in her 
house, and coyipelled her servant to pray at it in her company, 
called attention to the deep interest of this very moral maiden in 
her servant. • 

The second case dealt with the poisoning of an old, impotent 
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husband by his young wife. The latter was not suspected by any* 
body, but at her examination drew suspicion to herself *by her 
unctuous, pious appearance. She was permitted td express herself 
at length on religious themes and showed so veiy great a love of 
saints and religious secrets that it was impossible to doubt that 
l^a glowing sensuality must be concealed underneath this religious 
^ash.J Adultery could not be proved, she must have for one reason 
or toother avoided it, and that her impotent husband was unsatis- 
factory was now indubitable. The supposition that she wanted 
to get rid of him in order to marry somebody else was now inevitable; 
and as this somebody else was looked for and discovered, the adduc- 
tion of evidence of her guilt was no longer difficult. 

How captious it is to prove direct passion and to attach reasonable 
suspicion thereto, and how necessary it is, first of all, to establish 
what the concealing material is, is shown in a remark of Kraus,^ who 
asserts that the wife never affects to be passionate with her husband; 
her desire is to seduce him and she could not desire that if she were 
not passionate. This assertion is only correct in general. It is not, 
however, true that woman has no reason for affectation, for there 
are enough cases in which some woman, rendered with child by a 
poor man, desires to seduce a man of wealth in order to get a wealthy 
father for her child. In such and similar cases, the woman could 
make use of every trick of seduction without needing to be in the 
least passionately disposed. 

Another important form of submerged sexuality is ennui. Nobody 
can say what ennui is, and eveiybody knows it most accurately. 
Nobody would say that it is burdensome, and yet eveiybody knows, 
again, that a large group of evil deeds spring from eimui. It is not 
the same as idleness; I may be idle without being bored, and I may 
be bored although I am busy. At best, boredom may be called an 
attitude which the mind is thrown into because of an unsatisfied 
desire for different things. We speak of a tedious region, a tedious 
ledture, and tedious company only by way of metonymy — we always 
mean the emotional i^tate they put us into. The internal condition 
is determinative, for things that are boresome to one may be very 
interesting to another. A collection^ a library, a lecture, are ^11 
tedious and boresome by transposition of the emotional state to the 
objective conteAt, and in this way the ides of boredqp gets a wide 
scope. We, however, shall speak of boredom as an emotional state. 
We find it most frequently among girls, youif^ women, and among 

^ A. Kraus: Die Psychologie des Verbrechens. Tubingen 1884. 
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undevelop<M or femmine men as a veiy significant phenomenon. 
So found, it is that particular dreamful, happy, or unhappy attitude 
expressed in defire for something absent, 'in quiet reproaches con- 
cerning the lack of the satisfaction of that desire, with the con- 
tinually recurring wish for filling out an inner, void. The basis of 
all this is mainly sex. It can not be proved as such mathematically, 
but (experience shows that the emotional attitude occurs only in 
the presence of sexual energy, that it is lacking when the desires 
are satisfied, but that otherwise, even the richest and best sub- 
stitution can offer no satisfaction.^ It is not daring, therefore, to 
infer the erotic starting-point. Again we see how the moralizing and 
training influence of rigidly-required work suppresses all superfluous 
states which themselves make express demands and might want 
complete satisfaction. • 

But everything has its limits, and frequently the gentle, still 
power of sweet ennui is stronger than the pressure and compulsion 
of work. When this power is present, it never results in good, rarely 
in anything indifferent, and frequently forbidden fruit ripens slowly 
in its shadow. Nobody will assert that ennui is the cause of illicit 
relations, of seduction, of adultery and all the many sins that depend 
on it — from petty misappropriations for the sake of the beloved, 
to the murder of the unloved husband. But ennui is for the criminal 
psychologist a sign that the woman was unsatisfied with what she 
had and wanted something else. ^From wishing to willing, from 
willing to asking, is not such a great distance.^^ But if we ask the 
repentaqj sinner when she began to think of her criminal action we 
always.leam tjjat she suffered from incurable ennui, in which wicked 
thoughts came and still more wicked plans were hatched. Any 
experienced criminal psychologist \fill tell you, when you ask him, 
whether he has been much subject to mistakes in trying to explain 
women’s crimes from the starting-point of their ennui. The neighbor- 
hood knows of the periods of this ennui, and the sinner thinks that 
• they are almost discovered if she is asked about them. Cherchez 
la femme, cherchez Tamour; cherchez Tennui*, and hundreds of 
times you find the solution. 

^Oonceit, too, may be caused by hidden sexuality.) We need only 
to use the word denotatively, for when we speak of the conceit of 
a scholar, an q^cial, or a soldier, we mean properly the desire for 
fame, the activity of getting oneself praised and recognized. Conceit 
proper is only womaiflsh or a property of feminine men, and just 
as, according to Darwin, the coloration of birds, insects, and even 
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planU serves only the purposes of sezliid selection aiid haS) ihei^ox^^ 
sexual grounds, so also the conceit of woman has only sexual pur- 
pose. She is conceited for ‘men alone even though thrdugh the medium 
of other women.^ As Lotze wrote in his “ Mikrokosmus,” j||^* Every- 
thing that calls attention to her person without doing her any harm 
is instinctively used by woman as a means in sexual conflict.’^^ There 
is much truth in the terms “ means ” and “ sexual conflict.” The 
man takes the battle up directly, and if we deal with this subject 
without fiills we may not deny that animals behave just as men do. 
The males battle directly with each other for the sake of the females, 
who are compelled to study how to arouse this struggle for their 
person, and thus hit upon the use of conceit in sexual conflict. That 
women are conceited does not much matter to us criminal psycholo- 
gists; we know it and do not need to be told. But the forms in 
which their conceit expresses itself are important; its consequences 
and its relation to other conditions are important. 

To make use of feminine conceit in the court-room is not an art 
but an unpermissible trick which might lead too far. (Whoever wants 
to succeed with women, as Madame de Bieux says, *‘must bring 
their self-love into play.”^ And St, Prosperc: (^‘ Women are to be 
sought not through their senses — their weakness is m their heart 
and conceit.*^ These properties are, however, so powerful that they 
may easily lead to deception. If the judge^does not understand how 
to follow this prescription it does no good, but if he does understand 
it he has a weapon with which woman may be driven too far, and 
then wounded pride, anger, and even suggestion worlt ii^ far too 
vigorous a manner. For example, a woman wants jjo defend her , 
lover before the judge. Now, if the latter succeeds by the demon- 
stration of natural true facts in bounding her conceit, in convincing 
her that she is betrayed, harmed, or forgotten by her protected lover, 
or if she is merely made to believe this, she goes, in most cases, 
farther than she can excuse, and accuses and harms him as much as 
possible; tries, if she is able, to destroy him — whether rightly • 
or wrongly she doe^not care. She has lost her lover and nobody 
else shall have him. Feminine conceit,” says Lombroso, “ex- 
plains itself especially n»the fact that the most important thin^in 
the life of woman is the struggle for men.” |This assertion is strength- 
ened by a long series of examples and historical coni^derations and 
can serve as a guiding thread in many labyrinthine cases. First of 
all, it is important to know in many trials Aether a woman has 
already taken up this struggle for men, i. e., whether she has a lover, 
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or wishes tb> have a lover. If it can be shown that she has suddaify 
become* ccmceited» or her conceit has b^ really intensified, the 
question has an unconditionally afiSrmative answer. Frequently 
enough one may succeed even in determining the particular man, by 
ascertaining with certainty the time at which this conceit first begad, 
and whether it had closer or more distant reference to some man. 
If these conditions, once discovered, are otherwise at all confirmed, 
and there are no mistakes in observation, the inference is inevitably 
certain. 

We learn much concerning feminine conceit when we ask how a 
man could have altered the inclination of a woman whose equal he 
in no sense was. It is not necessary in such cases to fuss about the 
insoluble riddle of the female heart and about the ever-dark secrets 
of the feminine soul. Vulpes vult* fraudem, lupus agnum, femina 
laudem — this illuminates every profundity. The man in question 
knew how to make use of laudem — he knew how to excite feminine 
conceit, and so vanquished others who were worth much more than 
he. 

This goes so far that by knowing the degree of feminine conceit 
we know also the vivacity of feminine sexuality, and the latter is 
criminologically important. ! Heinroth ^ says, The feminine in- 
dividual, so long as it has demands to make, or believes itself to 
have them, has utmost ifelf-confidence.^ Conceit is the sexual char- 
acteristic.” And we may add, ‘‘ and ^e standard of sexuality.”^ 
(As soon as \jie child has the first ribbon wovAi into its hair, sexuaUty 
has been excited.) It increases with the love of tinsel and glitter 
and dies when the aging female begins to neglect herself and to go 
about unwashed. Woman lies when she asserts that everything is 
dead in her heart, and sits before you neatly and decoratively dressed; 
she lies when she says that she still loves her husband, and at the 
same time shows considerable carelessness about her body and 
clothes; she lies when she assures you that she has always been the 
same and her conceit has cqme or gone. These statements constitute 
unexceptionable rules. The use of them invofves no possible error./ 

We have now the opportunity to understand what feminine 
, kdbwledge is worth and in what degree it is reliable. This is no 
place to discuss the capacity of the feminine brain, and to venture 
into the dangerous field which Schopenhauer and his disciples and 
modem anthropologists have entered merely to quarrel in. The 
judge’s business is the concrete case in which he must test the ex- 

* Lehrtxich des Anthippologie. Leipzig 1822 . 
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presaions of a - woman when they depend upon real or apparent 
knowledge, either just as he must test the testimony of aii^ other 
witness, or by means of experts. We shall therefore indicate only 
the symptomatic value of feminine knowledge with regard to feminine 
eonceit. (Recording to Lotze, women go to theater and to church 
« only to show their clothes and to appear artistic and pious; while 
M. d’Arconville says, that women learn only that it may be said of 
them, “ They are scholars,” but for knowledge they care not at all^ 
This is important because we are likely, with regard to knowledge 
in the deepest sense of the word, to be frequently unjust to women. 
We are accustomed to suppose that the accumulation of some form 
of knowledge must have some definite, hence causally related, con- 
nection with purpose. We ask why the scholar is interested in his 
subject, why he has sought this "knowledge? And in most cases we 
find the right reason when we have found the logical connection 
and have sought it logically. This might have explained difficult 
cases, but not where the knowledge of women is concerned. ^Women 
are interested in art, literature, and science, mainly out of conceit, 
but they care also for hundreds of other little things in order, by the 
knowledge of ' hem, to show off as scholars. Conceit and curiosity 
are closely related. / Women therefore often attain information that 
might cause them to be listed as suspects if it could not be harmlessly 
explained by conceit J i Conceit, however, has itself to be explained 
by the struggle for^nen, because woman knows instinctively that 
she can use knowledge^in this struggle. And this struggle for the 
other sex frequently betrays woman’s own crime, or the crime of 
others. Somebody said that Eve’s first thought after eating the 
apple was: “ How does my fig-leaf fit? ” It is a tasteful notion, 
that Eve, who needed only to jUease her Adam, thought only of 
this after all the sorrow of the first sin! But it is true, and we may 
imagine Eve’s state of mind to be as follows: ” Shall I now please 
him more or less? ” It is characteristic that the question about 
dress is said to have been the first questipn. It shows the power of 
conceit, the swiftnesS with which it presses to the front. Indeed, 
of all crimes against property half would have remained undis- 
covered if the crimihali? had been self-controlled enough to k^p 
their unjustly acquired gains dark for a while. That they have not, 
constitutes the hope of every judge for the discovery Oi^ the criminali 
and the hope is greater with the extent of the theft. It may be as- 
sumed that the criminal exhibits the fruits of tiis crime, but that it 
is difficult to discover when there is not much of it. This general 
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ruk is mii^ more efficacious fonong women than among men» for 
which leason a criminalist who suspects Some person thinks rather of 
arresting this Arson’s wife or mistress than himself. When the 
apprentice steals something from his master, his girl gets a new shawl, 
and that is not kept in the chest but immediately decorates the 
shoulders of the girl. Indeed, women of the profoundest culture can* 
not wait a moment to decorate themselves with their new gauds, 
and we hear that gypsies, who have been caught in some fresh 
crime, are betrayed mainly by the fact that the women who had 
watched the house to be robbed had been trying on bits of clothing 
1 while the men were still inside cleaning the place up. What was most 
important for the women was to meet the men already decorated 
anew when the men would finally come back. 

The old maid is, from the sexual standpoint, legally important 
because she is in herself rather different from other women, and 
hence must be differently understood. The properties assigned to 
these very pitiful creatures are well-known. Many of the almost 
exclusively unpleasant peculiarities assigned to them they may be 
said really to possess. The old niaid has failed in her natural function 
and thus exhibits all that is implied in this accident; bitterness, 
envy, unpleasantness, hard judgment of others’ qualities and deeds, 
difficulty in forming new relationships, exijggerated fear and prudery, 
the latter mainly as simulation of innocence. It is a well-known fact 
that every experienced judge may confirm that old maids (we mean 
here, always, childless, unmarried women •of considerable age — 
not maids in the anatomical sense) as witnesses, always bring some- 
thing .new. Jf you have heard ten mutually-corroborating state- 
ments and the eleventh is made by an old maid, it will be different. 
The latter, according to her natur^* has observed differently, intro- 
duces a collection of doubts and suggestions, introduces nasty 
implications into harmless things, and if possible, connects her own 
self with the matter. This is as significant as explicable. The poor 
creature has not gotten much good out of life, has never had a male 
protector, was frequently enough defenseless against scorn and 
teasing, the amenities of social life and friendship were rarely her 
pcfrtion. It is, therefore, almost inevitable that she should see evil 
everywhere. If she has observed some quarrel from her window 
she will testify that the thing was provoked in order to disturb her; 
if a coachman has run over a child, she suggests that he had been 
driving at her in ordw to frighten her; the thief who broke into her 
neighbor’s house really wanted to break into hers because she is 
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without protection and therefore open to all attacks, so that it is 
conceivable that he should want to hurt her. As a rule there wffl 
be other witnesses, or the old maid will be so energetic in her testi- 
monies that her "" perceptions will not do much damage, but it is 
always wise to be cautious. 

* Of course, there are exceptions, and it is well-known that exceptions 
occur by way of extreme contrast. If an old maid does not possess 
the unpleasant characteristics of her breed, she is extraordinarily 
kind and lovable, in such a way generally, that her all too mild and 
rather blind conceptions of an event make her a dangerous witness. 
It is also true that old maids frequently are better educated and more 
civilized than other women, as De Quincey shows. They are so 
because, without the care of husband and children, they have time 
^ for all kinds of excellences, especially when they are inclined thereto. 
It is notable that the founders of women’s charitable societies are 
generally old maids or childless widows, who have not had the joys 
and tasks of motherhood. We must take care, therefore, in judging 
the kindness of a woman, against being blinded by her philanthropic 
activity. That may be kindness, but as a rule it may have its source 
in the lack of occupation, and in striving for some form of mother- 
hood. In judging old maids we deceive ourselves still more easily 
because, as Darwin keenly noted, they always have some masculine 
quality in their external appearance as weH as in their activity and 
feeling. Now that kind of woman is generally strange to us. We 
start wrong when we judge her by customary standarc^s and miss 
the point when, in the cases of such old maids, we presuppose only 
feminine qualities and overlook the very virile additions. We may 
add to these qualities the intrinsic productivity of old maids. Ben- 
neke, in his ‘‘ Pragmatische Psyfehologie,” compares the activity of 
a very busy housewife with that of an unmarried virgin, and thinks 
the worth of the former to be higher, while the latter accomplishes 
more by way of “erotic fancies, intrigues, inheritances, winnings 
in the lottery, and hypochondriac complaints.” This is very in- 
structive from the crhninological point of view. For the criminalist 
can not be too cautious when he has an old maid to examine. There- 
fore, when a case occurs Containing characteristic intrigues, fanciful 
inheritances, and winnings in the lottery, it will be well to seek 
out the old maid behind these things. She may considerably help 
the explanation. 

Both professional and popular judgment agree that the largest 
majority of women have great fear of becoming old maids. We are 
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fear expresses itself in foreign couhtries. In Spain, 


e. g., it is said that a Spanish woman who has passed her first bloom 
takes the first sf^ailable candidate for her hand in order to avoid 
old-maidenhood; and in Russia every mature girl who is able to do 
so, goes abroad for a couple of years in order to return as “ widow.”. 
Everybody knows the event, nobody asks for particulars about it. 
Some such process is universal, and many an unfortunate marriage 
and allied crime may be explained by it. Girls who at seventeen or 
eighteen were very particular and had a right to be, are modest at 
twenty, and at twenty-six marry at any price, in order not to remain 
old maids. That this is not love-marriage and is often contrary to 
intelligence, is clear, and when neither heart nor head rule, the devil 
laughs, and it is out of such marriages that adultery, the flight of 
the wife, cruelty, robbery from the spouse, and worse things, arise. 
Therefore it will be worth while to study the history of the marriage 
in question. Was it a marriage in the name of God, i. e., the marriage 
of an old maid? Then double caution must be used in the study of 
the case. 

There is some advantage in knowing the popular conception of 
when a girl becomes an old maid, for old-maJdenhood is a matter 
of a point of view; it depends on the opinion of other people. Belles- 
lettres deals considerably with this question, for it can itself deter- 
mine the popular attitujje to the unmarried state. So Brandes 
discovers that the heroines of classical novelists, of Racine, Shake- 
speare, Moliere, Voltaire, Ariosto, Byron, Le^ge, Scott, are almost 
always sixt^n years of age. In modem times, women in novels 
have thwr great love-adventure in the thirties. How this ad- 
vance in years took place we need not bother to find out, but 
that it has occurred, we must keepnn mind. 

Before concluding the chapter on sexual conditions, we must 
say a word about hysteria, which so very frequently has deceived 
the judge. Hysteria was named by the ancients, as is known, from 
• wrrepa, the womb, — and properly — for most of the causes 
of evil are there hidden. The hysterics are legally significant in 
various ways. Their fixed ideas often cause elaborate unreasonable 
explanations; they want to attract attention, they are always con- 
“ cerned with themselves, are always wildly enthusiastic about some- 
body else; often they persecute others with unwarranted hatred, 
and they are tlie source of the coarsest denunciations, particularly 
with regard to sexual •trimes. Incidentally, most of them are smart 
and have a diseased acuity of the senses. Hearing and smell in 
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particiilari are sometimes remarkably alert, althpugh not always 
reliable, for hysterics frequently discover more than is there. On 
the other hand, they often are useful because of their delicate senses, 
and it is never necessary to show the correctness of their perception 
out of hand. Bianchi rightly calls attention to the fact^ that hysterics 
like to write anonymous letters. Writers of these are generally 
women, and mainly hysterical women; if a man writes them, he is 
indubitably feminine in nature. 

Most difficulties with hysterics occur when they suffer some 
damage,^ for they hot only add a number of dishonest phenomena, 
but also actually feel them. I might recall by way of example 
Domiich’s story, that hysterics regularly get cramps laughing, 
when their feet get cold. If this is true it is easy to conceive what 
else may happen. * 

All this, clearly, is a matter for the court physician, who alone 
should be the proper authority when a hysteric is before the court. 
We lawyers have only to know what significant dangers hysterics 
threaten, and further, that the physician is to be called whenever 
one of them is before us. Unfortunately there are no specific symp- 
toms of hysteria which the layman can make use of. We must be 
satisfied with the little that has just been mentioned. Hysteria, 
I had almost said jortuncftely^ is nowadays so widespread that every- 
body has some approximate knowledge of how it affects its victims. 


( 4 ) EaHicular Feminine Qualities, 

Section 70. (a) Intelligence. 

Feminine intelligence properly deserves a separate section. Intel- 
ligence is a function that has m both sexes some basis and purpose 
and proceeds according to the same rules, but the meaning of intelli- 
gence must be abandoned if we are to suppose it so rigid and so 
difficult to hold, that the age-long differences between man and 
woman could have had no influence on it. The fundamentally * 
distinct bodies, thcw very different occflpations of both sexes, their 
different destinies, must have had profound mutative influence on 
their intelligence. Moreover, we must always start with a difference 
of attitude in the two sexes, in which the purely positive belongs ' 
to one only, and we must see whether it is not intensified by the 
negative of the other. When one body presses on another the re- 
sulting impression is due, not only to the havdness of the first, but 
^ Cf. H. Gross's Archiv. VI, 334. 
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also to tfae ’^tness of the second^ a&d when we hear about the ez- 
traoidinaiy wit of a woman we must blame the considerable idiopy of 
the men she associates with. How many wolnen are to be trusted for 
intelligence* is a question of great importance for the criminalist* 
inasmuch as right judgment depends on the attitude and good 
sense of the witnesses* and must determine the value of the material 
presented us. 

We wish to make no detailed sub-divisions in what follows. We 
shall merely consider in their general aspects those functions which 
we are accustomed to find in our own work. * 

Section 7z. z. Conception. 

Concerning feminine sense-perception we have already spoken. 
There is no significant difference between the two sexes, although 
in conceptual power we find differences very distinct. 

It may be generally said* as the daily life shows* that women 
conceive differently from men. Whatever a dozen men may agree 
on conceptually* will be differently thought of by any one woman. 
Now what is significant in this fact is* that generally the woman is 
correct* that she has a better conception* — and still under the 
same circumstances we continue to conceive in the same way* even 
for the tenth time. This fact demonstrate^ that a different form of 
organization, i. e.* an essential difference in nature* determines the 
character of conception in the two sexes. If we compare values* 
the result will be different according to sex,^even witih regard to 
the very piaferial compared* or to the manner in which it has been 
discovei:ed. Iz^ the apprehension of situations* the perception of 
attitudes* the judgment of people in certain relations* in all that is 
called tact* i. e., in all that involves some abstraction or clarification 
of confused and twisted material, and finally* in all that involves 
human volitions, women are superior, and more reliable individually* 
then ten men together. But the manner in which the woman obtains 
lier conception is less valuable, being the manner of pure instinct. 
Or suppose that we call it more delicate feeling — the name does 
not matter — the process is mainly unconscious* and is hence of 
less value only, if I may say so, as requiring less thought. In conse- 
qurace* there is not only not a decrease in the utility of feminine 
testimony; also^ its reliability is very great. There may be hun- 
dreds of errors in the dialectical procedure of a man* while thfere 
is much more certainty^in the instinctive conception and the direct 
reproduction of a woman. Hence* her statements are more reliable. 
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We need not call the source of this instinct God’s restitution for 
feminine deficiency in other matters; we can show that it is due 
to natural selection, and that the position and task of woman requires 
her to observe her environment very closely. This need sharpened 
the inner sense until it became unconscious conception. Feminine 
interest in the environment is what gives female intuition a swiftness 
and certainty unattainable in the meditations pf the profoundest 
philosophers. The swiftness of the intuition, which excludes all 
reflection, and which merely solves problems, is the important thing. 
Woman perceives ilearly, as Spencer says somewhere, the mental 
status of her personal environment; while Schopenhauer has in- 
correctly suggested that women differ from men intellectually because 
they are lazy and want short-cuts to attain their purpose. In point 
of fact, they do not want short-cuts — they simply avoid complicated 
inference and depend upon intuition, as they very safely may. 
Vision is possible only where perception is possible, i. e., when things 
are near. The distant and the veiled can not be seen, but must be 
inferred; hence, women let inference alone and do what they can do 
better. This suggests the value of these different interpretations of 
the feminine mode of conception. As lawyers we may believe women 
where intuition is involved; where inference is a factor we must 
be very careful. Sensory conception is to be understood in the 
same way as intellectuai conception. According to Mantegazza,^ 
woman has a particularly good eye for the delicate aspects of things 
but has no capacity for . seeing things on the horizon. A remote,^ 
big object does not much excite her interest. This is explained by 
the supposed fact that women as a rule can not see so far ^ men^ 
and are unable to distinguish the distant object so well. This is 
no explanation because it would be as valid of all short-sighted people. 
The truth is, that the definition of distant objects requires more or 
less reason and inference. Woman does not reason and infer, and if 
things miss her intuition, they do not exist for her. 

Objectivity is another property that women lack. They tend ' 
always to think in personalities, and tfiey conceive objects in terms 
of personal sympathies. Tell a woman about a case so that her 
interest will be excited without your naming the individuals save 
as A and B, and it will be impossible to get her to take a stand or * 
to make a judgment. Who are the people, what arg they, how old 
are they, etc.? These questions must be answered first. Hence 
the divergent feminine conceptions of a ca^ before and after the 

^Mantegasza: Fisiologia del piacere. 
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xiames are' discovered. The personalizing tendency results in some 
extraordinary things. Suppose a woman is describing a brawl 
between twa persons, or two groups. If the sides were equally 
matched in strength and weapons, and if the witness in question did 
not know any of the fighters before, she will nevertheless redistribute 
sun and wind in her description if one of the brawlers happens acci- 
dentally to have interested her, or has behaved in a “ knightly ” 
fashion, though under other circumstances he might have earned 
only her dislike. In such cases the fairy tale abqut telling mere facts 
recurs, and I have to repeat that nobody tells mere facts — that 
judgment and inference always enter into statements and that 
women use them more than mqn. Of course real facts and inferred 
ones can be distinguished, — infrequently however, and never with 
certainty. It is best, therefore, to^determine whether the witness 
bears any relation to one of the parties, and what it is. And this 
relation will be an element in most cases inasmuch as one rarely 
is present at a quarrel without some share in it. But <even if the 
latter case should occur, it is necessary, first of all, to hear every 
detail so as to get the woman’s attitude clearly in mind. The 
evidence of the woman’s mode of conception is of more importance 
than the evidence concerning the fact itself. And finding the former 
is easy enough if the woman is for a short time allowed to speak 
generally. When her attRude is known, the standard for adjusting 
her excuses of one and accusations of another, is easily discovered. 

The same is true in purely individual cases.* In the eyes of woman 
the samcw crime committed by one man is black as hell; committed 
by another, it is in all respects excusable. All that is necessary for 
this attitude is the play of sympathies and antipathies generated 
from whatever source. Just as the woman reader of romances favors 
one hero and hates another, so the woman witness behaves toward 
her figures. And it may happen that she finds one of them to have 
murdered with such “ exciting excellence,” and the victim to have 
•been “such a boresome Pljilistine,” that she excuses the crime. 
Caution is here the most necessary thing. Of course women are not 
alone in taking such attitudes, but they are never so clear, so typical, 
^ nor«o determined as when taken by women. 

^ Section 72. s. Judgment. 

Avenarius tells of ap English couple who were speaking about 
angels’ wings. It was the man’s opinion that this angelic possession 
was doubtful, the woman’s that it could not be. Many a woman 
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witness has reminded me of this story» and I have been able to 
explain by use of it many an event. Wommi says, ** that nlust be ’’ 
wW she knows of no reason; that must he when her own 
arguments bore her; that must be when she is confused; when 
she does not understand the evidence of her opponent, and par- 
ticularly when she desires something. Unfortunately, she hides this 
attitude under many words, and one often wishes for the simple 
assertion of the English woman, that must be.” In consequence, 
when we want to learn their ratio sdendi from women, we get into 
difficulties. They offer us a collection of frequently astonishing and 
important things, but when we ask for the source of this collection 
we get ** that must be,” in variatioqs, from a shrug of the shoulders 
to a flood of words. The inexperienced judge may be deceived by the 
positiveness of such expressions^land believe that such certainty must 
be based on something which the witness can not utter through lack 
of skill. If, now, the judge is going to help the ” unaided ” witness ^ 
with ” of course you mean because,” or “ perhaps because,” etc., 
the witness, if she is not a fool, will say ” yes.” Thus we get appar- ’ 
ently well-founded assertions which are really founded on nothing 
more than ” that must be.” 

Cases dealing with divisions, distinctions and analysis rarely 
contain ungrounded assertions by women. Women are well able to 
analyse and explain data, and what one is csipable of and understands, 
one succeeds in justifying. Their difficulty is in synthetic work, 
in progressive movement, and there they simply assert. The few 
observations of this characteristic confirm this statement. For 
example, Lafitte says that at medical examinations women are 
unable to do anything which ^requires synthetic power. Women’s 
judgments of men further confirm this position, for they are said 
to be more impressed with a minimal success, than with a most 
magnificent effort. Now there is no injustice, no superficiality in 
this observation; its object is simply parallel to their incapacity 
for synthesis. Inasmuch as they are able to follow particular things " 
they will understand a single success, but the growth of efficiency 
toward the future requires composition and wide horizon, hence 
they can not understAid it. Hence, also, the curious contradictions 
in women’s statements as suspicion rises and falls. A woman, who 
to-day knows of a hundred reasons for the guilt of some mudi- 
oompromised prisoner, tries to turn everything the other way when 
she later learns that the prisoner has succeeded in producing some 
apparent alibi. So again, if the prosecution seems to be successful, 
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the women witnesses for the defence often I^ecome the most dangerous 
for theMefenders. 

But here» also, women find a limit, perliaps because like all weak- 
lings they are afraid to draw the ultimate conclusions. As Leroux 
says in “ De rHumanite,” criminals were left to women they 
would kill them all in the first burst of anger, and if one waited until 
this burst had subsided they would release them all.*’ The killing 
points to the easy excitability, the passionateness, and the instinctive 
sense of justice in women which demands immediate revenge for 
evil deeds. The liberation points to the fact that women are afraid 
of every energetic deduction of ultimate consequences, i. e., they 
have no knowledge of real justice) Men look for reasons, women 
judge by love; women can love and hate, but they can not be just 
without loving, nor can they everlieam to value justice.*^) So says 
Schiller, and how frequently do we not hear the woman’s question 
whether the accused’s fate is going to depend on her evidence. If 
we say yes, there is as a rule a restriction of testimony, a titillation 
and twisting of consequences, and this circumstance must always be 
remembered. (^If you want to get truth from a woman you must 
know the proper time to begin, and. what is more important, when 
to stop.) As the old proverb says, and it is one to take to heart: 

Women are wise when they act unconsciously; fools when they 
^reflect.”) • 

It is a familiar fact that women, committing crimes, go to ex- 
tremes. Jt may be correct to adduce, as modern writers do, the 
weakness of feminine intelligence to social conditions, and it may, 
perhaps, be f«r this reason that the future of woman lies in changing 
the feminine milieu. But also with regard to environment she is 
an extremist. The most pious woman, as Richelieu says, will not 
hesitate to kill a troublesome witness. The most complicated 
crimes are characteristically planned by women, and are frequently 
swelled with a number of absolutely purposeless criminal deeds.. 

In this circumstance we^ sometimes find the explanation for an 
otherwise unintelligible crime which, perhapsr indicates also, that 
the first crime was committed by woman. It is as if she has in turpi- 
tude a certain pleasure to which she abandons herself as soon as 
she has passed the limit in her first crime. 

Section 73. 3. Quarrels with Women. 

This little matter is intended only for very young and inexperienced 
criminal justices. Tjiere is nothing more exciting or instructive than 
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a quarrel with clever and trained women concerning worthy subjects ; 
but this does not happen in court, and ninety per cent, of our woman 
witnesses are not to be quarrelled with. There are two occasions 
on which a quarrel may arise. The first, when we are trying to show 
a denying prisoner that her crime has already been proved and that 
her denials are silly, and the second, when we are trying to show a 
witness that she must know something although she refuses to know 
it, or when we want to show her the incorrectness of her conclusion, 
or when we want to lead hel* to a point where her testimony can have 
further value. Now a verbal quarrel will hurt the case. This is a 
, matter of ancient experience, for whoever quarrels with women 
is, as Bdme says, in the condition of a man who must unceasingly 
polish lights.^ 

* Women have an obstinacy, and it is no easy matter to be passive 
against it. But in the interest of justice, the part of the wise is not 
to lose any time by making an exhibition of himself through verbal 
quarrels with women witnesses. The judge may be thoroughly 
convinced that his success with the woman may help the case, but 
such success is very rare, and when he thinks he has it, it is only 
apparent and momentary, or is merely natve self-deception. For 
women do like, for the sake of a momentary advantage, to please 
men and to appear convinced, but the judge for whom a woman does 
this is in a state that requires consideration. 

A few more particulars concerning feminine intelligence. They 
are» however, only indirectly connected with it, and are as unin- 
telligible as the fact that left-handedness is more frequent aqd color- 
blindness less frequent among women than among meuc, If, however, 
we are to explain feminine intelligence at we must do so by con- 
ceiving that women’s intellectual functioning stops at a definite 
point and can not pass beyond it. 

Consider their attitude toward money. However distasteful 
Mammon may be in himself, money is so important a factor in life 
itself that it is not unintelligibly spoken of as the “ majesty of cold 
cash.” But to make incorrect use of an important thing is to be 
unintelligent. Whoever wastes money is not intelligent enough to 
understand what important pleasures he may provide for himself, 
and whoever hoards it does not know its proper use. Now single 
women are either hoarders or wasters; they rarely take the middle 
way and assuiUe the prudence of the housewife, which generally 
develops into miserliness. This is best observable in the foolish 

^ Several sentences are here omitted. 



§7S} CRIMINAL PSYCHOLOGY , 339 

■1 ‘ * ■ ■ 
bargaining cl women at markets, in their supposing that they have 
done gr&it things by having reduced the price of their purchase a 
few cents. Every dealer confirms the fact that the first price he 
quotes a woman is increased in order to give her a chance to bargain. 
But she does not bargain down to the proper price, she bargains 
down to a sum above the proper price, and she frequently buys 
unnecessary, or inferior things, simply because the dealer was smart 
enough to captivate her by allowing reductions. This is indicated 
in a certain criminal case,^ in which the huckster-woman asserted 
that she immediately suspected a customer of passing counterfeit 
coins because she did not bargain. 

Now this tendency to hoard is not essentially miserliness, for the 
chief purpose of miserliness is to bring together and to own money; 
to enjoy merely the look of it. Tlfis tendency is an unintelligent 
attitude toward money, a failure to judge its value and properties. 
Now this failure is one of the principal reasons for numerous cringes. 
A woman needing money for her thousand several objects, demands 
it from her husband, and the latter has to provide it without her 
asking whether he honestly can or not. A wife is said to be uncurious 
only with regard to the source of her husband’s money. She knows 
his income, she knows the necessary annual expenses; she can 
immediately count up the fact that the two are equal — but she 
calmly asks for more. * 

Of course, I am not referring to the courageous helpmeet who 
stands by hfr husband in bearing the burdens of life. With her the 
criminalist has nothing to do. I mean only those light-headed, 
pleasure-loving» women, who nowadays make the great majority, 
and that army of “ lovers,” who ha'^e cost the country a countless 
number of not unworthy men. The love of women is the key to 
many a crime, even murder, theft, swindling, and treachery. First, 
there is the woman’s unintelligible arithmetic, then her ceaseless 
^ requirements, finally the man’s surrender to the limit of his powers; 
then fresh demands, a long period of opposition, then surrender, and 
finally one unlawful action. From that it is only a step to a great 
crime. This is the simple theme of the countless variations that 
. are* played in the criminal court. There are proverbs enough to 
show how thoroughly the public understands this connection between 
love and money.* 

^ ^ Chronique des Tribun^aix, vol II, Bruxelles 1835. 

2 Lombroso and Ferrero, The Female Offender: Tr. by Morrison. N. r. 
1895. 
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An apparently insignificant feminine quality which is connected 
with her intelligenoe is her notorious* “ never quite lead^.” The 
criminalist meets this when he is looking for an explanation of the 
failure of some probably extraordinarily intelligent plan of crime. 
Or when a crime occurs which might have been prevented by a 
step at the right minute* women are always ten minutes behind the 
time. But these minutes would not be gained if things were begun 
ten minutes earlier* and once a woman suffers real damage through 
tardiness* she resolves to be ten minutes ahead of time. But when 
she does so she fails in her resolution and this failure is to be explained 
by lack of intelligence. The little fact that women are never quite 
on time explains many a difficulty. 

Feminine conservatism is as insignificant as feminine punctuality. 
Lombroso shows how attached women are to old things. ^Ideas* 
jewelry, verses, supe^titions, and proverbs are better retained by 
women than by men.^ Nobody would venture to assert that a con- 
servative man must he less intelligent than a liberal. |Vet feminine 
conservatism indicates a certain stupidity, less excitability and 
smaller capacity for accepting new impressions. Women have a 
certain difficulty in assimilating and reconstructing things, and 
because of this difficulty they do not like to surrender an object 
lifter having received it. Jlence, it is well not to be too free with the 
more honorable attributes such as piety, t love, loyalty, respect to 
what they have already learned; closer investigation ^discovers 
altogether too many iastances of intellectual rigidity.) , 

In our profession we meet the fact frequently that men pass much 
more easily from honesty to dishonesty, and vice versa, that they 
more easily change their habits, begin new plans, etc. Generaliza- 
tions, of course, can not be made; each case has to be studied on its 
merits. Yet, even when questions of fact arise, e. g., in searching 
houses, it is well to remember the distinction. Old letters, real 
corpora delicti, are much more likely to be found in the woman’s 
box than in the man’s. The latter has destroyed the thing long ago, 
but the former may “ out of piety ” have preserved for years even 
the poison she once used to commit murder with. 

' i> 

Section 74 . (b) Honesty. 

L We shall speak here only of the honesty of the sort of women the 
urts have most to do with, and in this rfigatd there is little to 
^ye us joy. Not to be honest, and to lie, are two different things; 
the latter is positive, the former negative, ,the dishonest person 
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do^ not tell truth, the liar tells the untruth. It is dishonest to 
suppress a portion of the truth, to* lead others into mistakes, to fml 
to justify appearances, and to make use of appearances. The dis- 
honest person may not have said a single untrue word and still have 
introduced many more difficulties, confusions and deceptions than 
the liar. He is for this reason more dangerous than the latter. Also, 
because his conduct is more difficult to uncover and because he is 
more difficult to conquer than the liar. Dishonesty is, however, a 
specially feminine characteristic, and in men occurs only when 
they are effeminate. Real manliness and dishonesty are concepts 
which can not be united. Hence, the popular proverb says, “ Women 
always tell the truth, but not the whole truth.” And this is more 
accurate than the accusation of many writers, that women lie^ I 
do not believe that the criminal coArts can verify the latter accusa- 
tion. I do not mean that women never lie — they lie enough — 
but they do not lie more than men do, and none bf us would attribute 
lying to women as a sexual trait. To do so, would be to confuse 
dishonesty with lying.^ 

It would be a mistake to deal too sternly in court with the dis- 
honesty of women, for we ourselves and social conditions are re- 
sponsible for much of it. We dislike to use the right names of things 
and choose rather to suggest, to remain jn embarrassed silence, or 
to blush. Hence, it is too much to ask that this round-aboutness * 
should be set aside in the courtroom, where circumstances make 
straight talking even more difficult. CAoeording to Lombroso,' 
women iie because of their weaknesses, and because of menstruation 
and pregnancy, for which they have in conversation to substitute 
other illnesses; because of the feeling of shame, because of the sexual 
selection which compels them to conceal age, defects, diseases; 
because finally of their desire to be interesting, their suggestibility, 
and their small powers of judgment. All these things tend to make 
them lie, and then as mothers they have to deceive their children 
about many things. Ind^, they are themselves no more than 
children, Lombroso concludes. But it is a miStake to suppose that 
these conditions lead to lying, for women generally acquire silence, 
softie other form of action, or the negative propagation of error. 
But this is essentially dishonesty. To assert that deception, lying, 
have become fihysiological properties of women is, therefore, wrong. 
According to Lotze, women hate analysis and hence can not dis- 
tinguish between the true and the false, but then women hate anal^s 

1 Loco cit. 
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only when it is applied to themselves. A woman does not want to 
be analyzed herself simply because analysis would leveal^a great 
deal of dishonesty; she is therefore a stranger to thorough-going hon- 
est activity. But for this men are to blame. Nobody, as Flaubert 
says, tells women the truth. And when once they hear it they fight 
it as something extraordinary. They are not even honest with 
themselves.) But this is not only true in general; it is true also in 
particular cases which the court room sees. We ourselves mahe 
honesty difficult to women before the court. Of course, 1 do not 
mean that to avoid this we are to be rude and shameless in our 
conversation with women, but it is certain that*we compel them to 
be dishonest by our round-about handling of every ticklish subject. 
Any half-experienced criminal justice knows that much more progress 
can be made by simple and absolutely open discussion. A highly 
educated woman with whom 1 had a frank talk about such a matter, 
said at the end of this very painful sitting, ‘‘ Thank God, that you 
spoke frankly and without prudery — I was very much afraid that 
by foolish questions you might compel me to prudish answers and 
hence, to complete dishonesty.” 

We have led women so far by our indirection that according to 
Stendthal, to be honest, is to them identical with appearing naked 
in public. Balzac asks,#*^ Have you ever observed a lie in the 
attitude and manner of woman? ^Deceit is as easy to them as falling 
snow in heaven.” ffiut this is true only if he means dishonesty. It 
is not true that itf is easy for women really to lie. I dq not know 
whether this fact can be proven, but I am sure the feminine caalease 
in lying can be observed. The play of features, the eyes, the breast, 
the attitude, betrays almost always even the experienced female 
offender. Now, nothing can reveal the play of her essential dis- 
honesty. If a man once confesses, he confesses with less constraint 
than a woman, and he is less likely, even if he is very bad, to take 
advantage of false favorable appearances, while woman accepts 
them with the semblance of innocence. Ji a man has not altogether 
given a complete version, his failure is easy to recognize by his 
hesitation, but the opinions of woman always have a definite goal, 
even though she should tell us only a tenth of what she might kn6w 
and say. / 

Even her simplest affirmation or denial is not honest. Her " no ” 
is not definite; e. g., her '' no ” to a man’s depiands. Still further, 
when a man affirms or denies and there is some limitation to his 
assertion. He either announces it expressly or the more trained ear 
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' recognizes itt presence in the failure to con.dude> in a hedtation of 
the toneo But the woman says ** yes ” and ** no,” even when only 
a small portion bf one or the other asserts a truth behind which 
she can hide herself, and this is a matter to keep in mind in the 
courtroom. 

r Also the art of deception or concealment depends on dishonesty 
rather than on pure deceit, because it consists much more in the 
use of whatever is at hand, and in suppression of material, than on 
direct lies. So, when the proverb says that a woman was ill only 
three times during the course of the year, but each time for four 
months, it will be unjust to say that she intentionally denies a year- 
long illness. She does not, but as a matter of fact, she is ill at least 
thirteen times a year, and besides, her weak physique causes her 
to feel fr^uently unwell. So she doiis not lie about her illness. But 
then she does not Immediately announce her recovery and permits 
people to nurse and protect her even when she has no need of it. 
Perhaps she does so because, in the course of the centuries, she found 
it necessary to magnify her little troubles in order to protect herself 
against brutal men, and had, therefore, to forge the weapon of 
dishonesty. So Schopenhauer agrees: “ Nature has given women 
only one means of protection and defence — hypocrisy; this is 
congenital with them, and the use of it is ^ natural as the ammal’s 
use of its claws. Women^feel they have a certain degree of justifica- 
tion for their hypocrisy,”^ 

With this hypocrisy we have, as lawyers, to wage a constant 
battle. Quile apart from the various ills and diseases which women 
assume, before^the judge, everything else is pretended; innocence, 
love of children, spouses, and parents; pain at loss and despair at 
reproaches; a breaking heart at separation; and piety, — in short, 
whatever may be useful. This subjects the examining justice to the 
dangers and difficulties of being either too harsh, or being fooled. 
He can save himself much trouble by remembering that in this 

* simulation there is much dishonesty and few lies. The simulation 
is rarely thorough-going, it is*an intensification dl something actually 
therejf 

I And now think bf the tears which are wept before every man<^ 
md not least, before the criminal judge. { Popular proverbs tend 
to undervalue, pften to distrust tearful women. Mantegazza ^ pomts 
out that every man over thirty can recall scenes in which it was 
difficult to determine *how much of a woman’s tears meant renl 

^ Fisiologia del dolore. Firenze 1880 . 
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paiii» and how mudbi was voluntarily shed. In the notion that 
tears represent a mixture of poetry and truth, we shall^find the 
correct solution. It would be interesting to questioh female virtuosos 
in tears (when women see that they can really teach they are quite 
often honest) about the matter. The questioner would inevitably 
learn that it is impossible to weep at will and without reason. Only 
a child can do that. Tears require a definite reason and a certain 
amount of time which umy be reduced by great practice to a mini- 
mum, but even that minimum requires some duration. Stories in 
novels and comic papers in which women weep bitterly about a 
denied new coat, are fairy tales; in point of fact the lady begins by 
feeling hurt because her husband refused to buy her the thing, then 
she thinks that he has' recently refused to buy her a dress, and to 
take her to the theatre; that ht the same time he looks unfriendly 
and walks away to the window; that indeed, she is really a pitiful, 
misunderstood, immeasurably unhappy woman, and after this 
crescendo, which often occurs presto prestissimo, the stream of 
tears breaks through. Some tiny reason, a little time, a little auto- 
suggestion, and a little imagination, — these can keep every woman 
weeping eternally, and these tears can always leave us cold. Beware, 
however, of the silent tears of real pain, especially of hurt innocence. 
These must not be mistaken for the first. If they are, much harm 
may be done, for these tears, if they do not represent penitence for 
guilt, are real evidences of innocence. I once believed that the surest 
mark of such tears was the deceiving attempt to bei^t down and 
suppress them; an attempt which is made with elementafly vigor. 
But even this attempt to fight them off is frequently not quite * 

V As with tears, so with faintmg. The greater number of fainting 
fits are either altogether false, or something between fainting and 
wakefulness. Women certainly, whether as prisoners or witnesses, 
are often very uncomfortable in court, and if the discomfort is 
followed immediately by illness, dizziness, and great fear, fainting 
is natural. If only k little exaggeration, auto-suggestion, relaxation, 
and the attempt tq dodge the unpleasant circumstance are added, 
then the fainting fit is ready to order, and the effect is generally in . 
iavor of the fainter. Although it is wrong to assume beforehand 
that fainting is a comedy, it is necessary to beware of deception; ) 
vAn interesting question, which, thank heaven, does not concern 
the criminal justice, is whether women can keep their word.J (When 
a criminalist permits a woman to promise not to tell anybody else 
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of her testusi^ or some similar 2uuBiret6> he may settle his account 
with his^consdence^ The criminalist must not accept promises at 
all, and he is only getting his reward wheii women fool him. (^The 
fact is, that woman does not know the definite line between right 
and wrong.* Qr better, she draws the line in a different way; some- 
times more sharply, but in the main more broadly than man, and 
in many cases she does not at all understand that certain distinctions 
are not permitted. This occurs chiefly where the boundaries .are 
really unstable, or where it is not easy to understand the personality 
of the sufferer. Hence, it is always difficult to make woman under- 
stand that state, community, or other public weal, must m and for 
themselves be sacred against all harm. The most honest and pious 
woman is not only without conscience with regard to dod^ng her 
taxes, she also finds great pleasure iiVhaving done so successful!^ It 
does not matter what it is she smuggles, she is glad to smuggle 
successfully, but smuggling is not, as might be supposed, a sport 
for women, though women need more nervous excitement and 
sport than men. Their attitude shows that they are really unable 
to see that they are running into danger because they are violating 
the law. When you tell them that the state is justified in forbidding 
smuggling, they always answer that they have smuggled such a 
very little, that nobody would miss the duties. Then the interest 
in smugglers and smuggling-stories is exceedingly great. We once 
had a girl who was bom on the boundary between Italy and Austria. 
Her father yas a notorious smuggler, the chief of a band that brought 
coffee and silk across the border. He grew rich in the trade, but he 
lost everything in an especially great venture, and was finally shot 
by the customs-officers at the boundary. If you could see with 
what interest, spirit, and keenness the girl described her father’s 
dubious courses you would recognize that she had not the slightest 
idea that there was anything wrong in what he was doing. 

iWomen, moreover, do not understand the least regulation. I 
frequently have had cases ^in which even intelligent women could 
not see why it was wrong to make a ‘‘ small change in a public 
register; why it was wrong to give, in a foreign pity, a false name at 
tht hotel; or why the police might forbid the shaking of dust-cloths 
over the heads of pedestrians, even from her own ” house; why 
the dog must «be kept chained; and what good such vexations” 
could do, anyway^ 

C Again, tiny bits of private property are not safe from wom<gi. 
Note how impossible it is to make women understand that private 
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property is despoiled when flowers or fruit are plucked from a private 
garden. The point is so small, and as a rule, the property owner 
makes no objections, bift it must be granted that'he has the li^t 
to do so. Then their tendency to steal, in the country, bits of ground 
and boundaries is well known. Most of the boundary cases we 
have, involved the activity of some woman. ^ 

Even in their own homes women do not conceive property too 
rigidly. They appropriate pen, paper, pencils, clothes, etc., with- 
out having any idea of replacing what they have taken away. 
This may be confirmed by anybody whose desk is not habitually 
sacrosanct, and he will agree that it is not slovenliness, but defective 
sense of property that causes women to do this, for even the most 
consummate housekeepers do so. This defective property-sense 
is most clearly shown in the notorious fact that women cheat at 
cards. ^According to Lombroso, an educated, much experienced 
woman told him in confidence that it is difficult for her sex not to 
cheat at cards^ Croupiers in gambling halls know things much 
worse. ( They say that they must watch women much more than 
men because they are not only more frequent cheaters, but more 
expert. ] Even at croquet and lawn-tennis girls are unspeakably 
smart about cheating if they can thereby put their masculine op- 


ponents impudently at a, disadvantage.) 

\ We find many women among swindlers, gamblers, and counter- 
feiters; and moreover, we have the evidence of experienced house- 
wives, that the clever^t and most useful servants are frequently 
thievish. What is instructive in all these facts is the indefiniteness 
of the boundary between honesty and dishonesty, even in the most 
petty cases.^ The defect in the sense of property with regard to 
little things explains how many a woman became a criminal — 
the road she wandered on grew, step by step, more extended. There 
being no definite boundary, it was inevitable that women should 
go very far, and when the educated woman does nothing more 
than to steal a pencil from her husband and to cheat at whist, her 
sole fortune is that siie does not get opportunities or needs for more 
serious mistakes, ^e uneducated, poverty-stricken woman has, 
however, both opportunity and need, and crime becomes very easy 
to her. I Our life is rich in experiment and our will tpo weak not ta 
fail under the exigencies of existence, if, at the outset, a slightest 
deviation from the straight and narrow road is not avoided. If 
tl\j3 justice is in doubt whether a woman has committed a great 
crime against property, his study will concern, not the deed, but 
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tBe tune the .woman was in different circumstances tmd had 
no other op^rtunity to do wrong than mere nibbling at and other- 
wise foolish ikbsiractions from other people’s property. If this in- 
clination can be proved, then there is justification for at least 
suspecting her of the greater crime.) 

The relation of women to such devilment becomes more instructive 
when it has to be discovered through woman witnesses. As a rule, 
there is no justification for the assumption that people are inclined 
to excuse whatever th^ find themselves guilty of. On the contrary, 
we are inclined to punish others most harshly where we ourselves 
are most guilty. And there is still another side to the matter. When 
an honest, well-conducted woman commits petty crimes, she does 
not consider them as crimes, she is unaware of their immorality, 
and it would be illogical for her to sep as a crime in others that which 
she does not recognize as a crime in herself. It is for this reason 
that she tends to excuse her neighbor’s derelictions. Now, when 
we try to find out from feminine witnesses facts concerning, the 
objects on which we properly lay stress, they do not answer and 
cause us to make mistakes. What woman thinks is mere sweet- 
tooth ” in her servant girl, is larceny in criminal law; what she 
calls pin-money,” we call deceit, or violation of trust; for the 
man whom the woman calls the dragon^” we find in many cases 
quite different terms. And this feminine attitude is not Christian 
charity, but ignoranc i of the law, and with this ignorance we have 
to count when we examine witnesses. Of cou^, not only concerning 
some theft *by a servant girl, but always when we are trying to 
understand some human weakness. 

^ From honesty to loyalty is but a step. Often these traits lie 
fflde by side or overlap each other. 'Now, the criminal justice has, 
more frequently than appears, to deal with feminine loyalty. Prob- 
lems of adultery are generally of subordinate significance only, 
but this loyalty or disloyalty often plays the most important role 
» in trials of all conceivable crimes, and the whole problem of evidence 
takes a different form according to the assumption that this loyalty 
does, or does not, exist. Whether it is the murder of a husband, 
doqbtful suicide, . physical mutilation, theft, perversion of trust, 
arson, the case takes a different form if feminine disloyalty can be 
proved. The jare reference to this important premise in the presen- 
tation of evidence is due to the fact that we are ignorant of its sig- 
nificance, that its det^hninative factors are hidden, and finally th^t 
its presentation is as a rule difficult. 



Public opinion on feminine loyalty is not flattering. Diden^t 
asserts that there is no loyal woman who has not ceased being so, 
at least, in her imagination. Of course this does not mean much, 
foi* all of us have ideally committed many sins, but if Diderot is' 
right, one may assume a feminine inclination to disloyalty. Most 
responsible for this is, of course, the purely sexual character of woman, 
but we must not do her the injustice, and ourselves the harm, of 
supposing that this character is the sole regulative principle; the 
illimitable feminine need for change is also responsible ^ a great 
degree. I doubt whether it could be proved in any collection of 
cases worth naming that a woman grew disloyal although her sexual 
needs were small; but that her sex does 30 is certain, and thence 
we must seek other reasons for their disloyalty. The love of change 
is fundamental and may be observed ip recorded criminal cases. 
** Even educated women,” says Goltz,^ “ can not bear continuous 
and uniform good fortune,* and feel an inconceivable impulse to 
devilment and foolishness in order to get some variety in life.”- 
Now it will be much easier for the judge to determine whether the 
woman in the case had at the critical time an especial inclination 
to this ‘‘devilment,” than to discover whether her own husband 
was sexually insufficient, or whatever similar secrets might be 
involved. 

f K woman, however, once has the impidse to seek variety, and 
the harmless and permissible changes she may provide herself are 
no longer sufficient or^are lacking, the movement of her daily life 
takes a questionable direction. Then there is a certain tendency 
to deceit which is able to bring its particular consequences to bear. 
A woman has married, let us say, for love, or for money, for spite, 
to please her parents, etc., etc. Now come moments in her life 
in which she reflects concerning “her” reason for marriage, and 
the cause of these moments will almost always be her husband, 
i. e., he may have been ill-mannered, have demanded too much, 
have refused something, have neglected her, etc., and thus have 
wounded her so tha/t her mood, when thinking of the reason of her 
. marriage, is decidedly bad, and she begins to doubt whether her love 
was really so strong, whether the money was worth the trouble, 
whether she ought not to have opposed her parents, etc. And 
suppose she had waited, might she not have done better? Had she 
not deserved better? Every step in her musing takes her farther 

« i^Bogumil Goltz: Zur Charakteristik.u. Naturgeschichte der Frauen. Berlin 
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from her mband. A man isf^nothing to a woman to whom he is 
, not eveiytWg* and if he is nothing he deserves no especial con- 
sideratibny and^if he is undeserving, a tittle disloyalty is not so 
terrible, and finally, the little disloyalty gradually and naturally 
and smoothly leads to adultery, and adultery to a chain of crimes J 
That this process is not a thousand times more frequent, is merely 
due to the accident that the right man is not at hand during these 
so-called weak moments. Millions of women who boast of their 
virtue, and scorn others most nobly, have to thank their boasted 
virtue only to this accident. If the right man had been present at 
the right time they would have had no more ground for pride. There 
is only a simple and safe method for discovering whelJier a woman 
is loyal to her husband — lead her to say whether her husband 
neglects her. Every woman who complains that her husband 
neglects her is an adulteress or lA the way of becoming one, for 
she seeks the most thrifty, the really sound reason which would 
justify adultery. How close she has come to this sin is easily dis- 
coverable from the degree of intensity with which she accuses her 
husband. 

Besides adultery, the disloyalty of widow and of bride, there is 
also another sense in which disloyalty may be important. The 
first is important only when we have to infer some earlier condition, 
and we are likely to commit injustice if ^'e judge the conduct of the 
wife by the conduct of the widow. As a rule there are no means of 
comparison. In numerous cases the wife loves her husband and is 
loyal to him even beyond the grave, but thfise cases always involve 
older wt)men whom lust no longer affects. If the widow is at all 
young, prettjf, and comparatively rich, she forgets her husband. 
If she has forgotten him, if after a»very short time she has again 
found a lover and a husband, whether for ** the sake of the poor 
children,” or because my first one, of blessed memory, desired it,” 
or because “ the second and the first look so much alike,” or whatever 
, other reason she might give, there is still no ground for supposing 
that she did not love her fisst husband, was disloyal to him, robbed 
and murdered him. She might have borne the happiest relations 
with him; but he is dead, and a dead man is tio man. There are, 

• a^ain, cases in which the almost immediate marriage of a new-made 
widow implies all kinds of things, and often reveals in the person 
of the second* husband the murderer of the first. When suspicions 
of such a situation occ^ur, it is obviously necessary to go very slowly, 
but the first thing of importance is to keep tabs carefully on the 
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second husband. It is exceedingly^ self-contradictoiy in a man 
to many a woman he knows to have murdered her first husband — 
but if he had cared only about being her lover ^here would not 
have been the necessity of murdering the first. 

The opposite of this type is anticipatory disloyalty of a woman 
who marries a man in order to cany on undisturbed her love-affair 
with another. That there are evil consequences in most cases is 
easy to see. Such marriages occur very frequently among peasants. 
The woman, e. g., is in love with the son of a wealthy widower. 
The son owns nothing, or the father refuses his permission, so the 
woman makes a fool of the father by marrying him and carries on 
her amour with the son, doubly sinfuL Instead of a son, the lover 
may be only a servant, and then the couple rob the husband thor- 
oughly — especially if the second wife has no expectations of in- 
heritance, there being children of a former marriage. Variations on 
this central theme occur as the person of the lover changes to neigh- 
bor, cousin, friend, etc., but the type is obvious, and it is necessary 
to consider its possibilities whenever suspicion arises. 

The disloyalty of a bride — well, we will not bother with this 
poetical subject. Everybody knows how merciless a girl can be, 
how she leaves her lover for practical, or otherwise ignoble reasons, 

and everybody knows the consequences of such things.^ 

«■ 

I 

Section 75 . (c) Love, Hate and Friendship. 

If Emerson is right laid love is no more than the de^^fication of 
persons, the criminalist does not need to bother about this very rare 
paroxysm of the human soul. We might translate, at most, a girl’s 
description of her lover who is possibly accused of some crime, from 
deified into hun^m* but that is all. However, we do not find that 
sort of love in the law courts. The love we do find has to be trans- 
lated into a simpler and more common form than that of the poet. 
The sense of self-sacrifice, with which Wagner endows his heroines, 
is not altogether foreign in our work; find it among the lowest 
proletarian women, who immolate themselves for their husbands, 
follow them throughfthe most tremendous distress, nurse and sustain 
them with hungry heroism. This is more remarkable than poetidal 
self-sacrifice, but it is also' different and is to be differently explained. 
The conditions which cause love can be understood iff terms of the 
effects and forces of the daily life. And wh^re we can not see it 

^ Sezgi: Archivio di Psichologia. 1892. Vol, XIII. 



differently^l^e shall be compellra to speak of it as if it #ere a disease. 
If disease^is not sufficient explanation» we shall have to say ndth 
the Italians, ‘‘J’amore € une castigo di Dio.’’ 

Love is of greater importance* in the criminal court than the 
statutes allow, and we frequently make great mistakes because we 
do not count it in. We have first of all to dp our duty properly, 
to distinguish the biological difference between the human crimim^ 
and the normal human being, rather than to subsume every criminal 
case under its proper statute. When a woman commits a crime 
b^use of jealousy, when in spite of herself she throws herself 
away on a good-for-nothing; when she fights her rival with uncon- 
querable hatred; when she bears unbelievable maltreatment; when 
she has done hundreds of other things — who counts her love? 

’ She is guilty of crime; she is granted to have had a motive; and 
she is punished. Has enough been done when the jury acquits a 
jealous murderess,or a thrower of vitriol? Such cases are spectacular, 
but no attention is paid to the love of the woman in the millions of 
little cases where love, and love only, was the impulse, and the 
statute sentencing her to so and so much punishment was the out- 
come. 

Now, study the maniacally-clever force of jealousy and then ask 
who is guilty of the crime. Augustine says, that whoever is not 
jealous is not in love, and if love and jealousy are correlate, one may 
be inferred from the otter. What is at work is jealousy, what is to 
to be shown is love. That is, the evil in the world is due to jealousy, 
but this cSuse would be more difficult to prove than its correlate, 
love. And we know how ’difficult it is to conceal love, — so diffi- 
cult that it has become a popular proverb that when a woman hlas 
a paramour, everybody knows it bift her husband. Now, if a crime 
has been committed through jealousy it would be* simply nafve to 
ask whether the woman was jealous. Jealousy is rare to discover 
and unreliable, while her love-affair is known to everybody. Once 
this becomes an established fact, we can determine also the degree 
of her jealousy. • • 

Woman gives the expression of her jealousy characteristic direc- 
tion. Man attempts to possess his wife solely hnd without trouble, 
and hence is naturally jealous. The deceived woman turns all her 
hatred on her rival and she excuses the husband if only she believes 
that she still possesses, or has regained his love. It will therefore 
be a mistake to suppose that because a woman has again begun 
to love her husband, perhaps after a long-enduring jealousy, tfiat 
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no such jealousy preceded or that she had forgiven her rival. It 
^may be that she has come to an understanding with her husband 
and no longer cares about the rival, but this is QAly either mere 
semblance or temporary, for the first suspicion of danger turns 
loose the old j*ealousy with all its consequences. Here again her hus- 
band is safe and all }ier rage is directed upon her rival. The typical 
cases are those of the attacks by abandoned mistresses at the wed- 
dings of their lovers. They always tear the wreath and veil from 
the bride’s head, but it never is said that they knock the groom’s 
top-hat off. 

Another characteristic of feminine love which often causes diffi- 
culties is the passion with which the wife often gives herself to , 
her husband. Two such different authors as Euno Fischer and 
George Sand agree to this almost verbatim. The first says: “ What 
nature demands of woman is complete surrender to man,” and 
the second: “ Love is a voluntary slavery for which woman craves 
by nature.” Here we find the explanation of all those phenomena 
in which the will of the wife seems dead beside that of the husband. 

If a woman once depends on a man she follows him everywhere, 
and even if he commits the most disgusting crimes shq helps him 
and. is his loyalest comrade. We simply catalogue the situation 
as complicity, but we have no statutes for the fact that the woman , 
naturally could do nothing* else. We do not find it easy to discover 
the accomplices of a man guilty of a crime, but if there is a woman 
who really loves him we may be sure that she is one of them. 

For the same reason women often bear interminably* long mal- 
treatment at the hands of their husbands or lovers. We fiiink of 
extraordinary motives, but the whole thing is explained if the inotive 
was really feminine love. It will be more difficult for us to believe 
in this love when the man is physically and mentally not an object 
of love. But the motives of causes of love of woman for man, though 
much discussed, have never been satisfactorily determined. Some 
authorities make strength and courage the motives, but there are 
innumerable objectiqns, for historic lo^rers have been weak and 
cowardly, intellectual rather than foolish, though Schopenhauer 
says, that intelllgeifce and genius are distasteful to women. No 
fixed reasons can be assigned. We have to accept the fact that a 
most disgusting man is often loved by a most lovely woman. We 
have to believe that love of man turns women from their romantic 
ideals. There has been the mistaken notion thaironly a common crime 
compels a woman to remain Ipyally with a thoroughly worthless 
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man> aA<l it has. been erroneously supposed that a certain 

woman Vhd refused a most desirable heirloom left her by a man» 
must have known of some great crime committed by him. Sut 
we need no other motive for this action than her infinite love, and 
the reason of that infinity we find in the nature of that love. It is, 
in fact, woman’s life, whereas it is an episode in the life of man. 
Of course, we are not here speaking of transitory inclinations, or 
flirtations, but of that great and profound love which all women of 
all classes know, and this love is overmastering; it conquers every- 
thing, it forgives everything, it endures everything. 

There is still another inexplicable thing. Eager as man is to find 
his woman virgin, woman cares little about the similar thing in 
man. Only the very young, pure, inexperienced girl feels an in- 
stinctive revulsion from the real rdu6, but other women, according 
to Bochebrune, love a man in proportion to the number of other 
women who love or have loved him. This is diflScult to understand, 
but it is a fact that a man has an easy task with women if he has a 
reputation of being a great hand with them. Perhaps this ease is 
only an expression of the conceit and envy of women, who can not 
bear the idea that a man is interested in so many others and not in 
themselves. As Balzac says, “ women prefer most to win a man who 
already belongs to another.” The inconceivable ease with which 
certain types of men seduce women, and at whose heads women 
throw themselves in spite of the fact that these men have no praise- 
worthy qualities whatever, can only be so ^plained. Perhaps it is 
true, asfis sometimes said, that here is a case of sexuality expressing 
itself in an in^plicable manner. 

Of course there are friendships between men and women, although 
such friendships are very rare. There is no doubt that sexual interests 
tend easily to dominate such relations. We suppose them to be 
rare just because their existence requires that sexual motives be 
spontaneously excluded. There are three types of such friendships. 
1. When the age of the friends is such as to make the suspicion 
of passion impossible. 2 . When from earliest childhood, for one 
reason or another, a purely fraternal relationiihip has developed. 
3. •When both are of such nature that the famous divine spark 
can not set them afire. Whether there is an electrical influence 
between couples, as some scientists say, or not, we frequently see 
two people irrational^ select each other, as if compelled by some 
evil force. Now this selection may result in nothing more than«a 
friendship. Such fijendships are frequently claimed in trials, and 
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of course, they ate never altogeth^ believed in. The necessary 
thing in treating these cases is caution, for it will be impolsible to 
jHXtve these friendships unlikely, and hence unjust to deny thm 
without further evidence. It will be necessary to discover whether 
the sexual interest is or can be excluded. If not, the friendship is 
purely a nominal one. 

Friendship between women is popularly little valued. Comedies, 
comic papers, and criticisms make fun of it, and we have heard all 
too often that the news of the first gray hair, or the disloyalty of a 
husband, has its starting-point in a woman friend, and that women 
' decorate themselves and improve themselves in order to worry their 
friends.^ One author wanted to show that friendships between two 
women were only conspirades against a third, and Diderot said that 
there is a secret union among women as among priests of one and 
the same religion — they hate each other, but they protect each 
other^ The latter fact we see frequently enough in the examination 
; of women witnesses. ( Envy, dislike, je»lou^, and egoism play up 
' vividly^ and he is a successful judge who can discover how much of 
the evidence is bom of these motives. But beyond a certain point, 
women co-operate. This point is easy to find, for it is placed where- 
ever feminine qualities are to be generalized. So long as we stick, 
during an examination, to a concrete instance, and so long as the 
' witness observes no combination of her conduct and opinions with 
that of the object of her testimony, she will allow herself to be 
guided partly by the truth, partly by her opinions of the woman in 
question. But just as soon as we expressly or tacitly suggest <Sommon 
feminine qualities, or start to speak of some matter* in which the 
witness herself feels guilty, she Uims about and defends where before 
she had been attacking. In these cases we must try to find out 
■ whether we have become, “ general.” If we have, we know why the 
witness is defending the accused. 

We may say the same things of feminine hate that we have said 
of feminine love. l.Love and hate are only the positive and negative 
aspects of the same 'relation. When a woman hates you she has 
loved you, does lovq, you, or will love you,^ this is a reliable rale 
for the many cases in which feminine hatred gives the criminal&t^ 
work. (Feminine hatred is much intenser than masculine hatred. j 
^St. Gregory says that it is worse than the devil’s, for %he devil acts 
alone while woman gets the devil to help hen. and Stolle believes 
that a woman seeking revenge is capable of anything) We have 
here to remember that among .women of the Jlower dasses, hate. 



I75i : /.p' CWMINAL- PSYCHOL ^^^- 355 

anger, andvxievenge are only different stages of the same emotidn. 
(Moreo^, nobody finds greater joy in revenge than a woman^ 
/ Indeed 1 might say that revenge and the pursuit of revenged are 
. ^ specifically feminine. The real, vigorous man is not easily turned 
thereto^ In woman, it is connected with her greater sensibility which 
caus^ 'wger, rage, and revenge to go further than in men. Lom- 
broso has done most to show this, and Mantegazza cites numberless 
examples of the superior ease with which woman falls into paroxysms 
of rage. Hence, when some crime with revenge as motive is before 
us, and we have no way of getting at the criminal, our first suspicion 
should be directed toward a woman or an effeminate man. Further, 
when we have to make an orderly series of inferences, we will start 
from this proposition into the past, present, and future, and shall 
not Imve much to wonder at if the* successful vengeance far exceeds 
ift actual or fanciful occasion, and if, perhaps, a very long time 
has elapsed before its accomplishment. Nulla irae super iram 
mulieris. 

{ Feminine cruelty is directly connected with feminine anger and 
hatred. Lombroso has already indicated how fundamental woman’s 
inclination to cruelty, is. The cases are well known, together with 
the frequent and remarkable combination of real kindness of heart 
with Teal bestiality,^ Perhaps it would be proper to conceive this 
cruelty as a form 6f defence, or the expression of defence, for we 
often find cruelty and weakness paired elsewhere, as among children, 
idiots, etc# It is particularly noticeable aiffong cretins in the Alps. 
The gi^at danger of the cretin’s anger is well known there. Once, 
one of these flnfortunates was tortured to death by another because 
he thought that his victim had received from the charitable monks a 
larger pi^ of bread than he. Another was killed because he had 
received a gift of two trousers buttons. These instances, I should 
think, indicate the real connection between cruelty and weakness. 
Cruelty is a means of defence, and hence is characteristic of the 
weaker sex. Moreover, many a curious bit of feminine cruelty is 
due to feminine traits misunderstood, suppressed, but in themselves 
good. Just as we know that frugality and a«tendency to save in 
housekeeping may often lead to dishonesty, so we perceive that these 
qualities cause cruelty to servants, and even the desire to put out 
of the way old and troublesome relatives who are eating the bread 
* that belongs to husband and children. 

These facts serve not only to explain the crime, but to reveal 
the criminal. If wa succeed, other things being equal, in adducing 



{JBlillNAI. PSYCHOLOGY [571^ 

■■" ’ ■ ■' ■■■■■',■■■.’. ■ ■*' ■■ 

a number of feminine ^aracteristics with one of which the cruelty 
of the crime may be connected and explained^ we have a deiir to the 
crimmal. The instances ‘mentioned, — the motherly care of house 
and family, frugality, miserliness, hardness to servants, cruelty to 
aged parents, — seem rare and not altogether rational, yet they 
occur frequently and give the right clew to the criminal. There 
^are still other similar combinations. Everybody knows feminine 
love for trials at court, for the daily paper’s reports of them, and 
for public executions. While the last were still common in Austria, 
newspapers concluded regularly with the statement that the “ ten- 
der ” sex was the great majority of the crowd that witnessed them. 
At public executions women of the lower class; at great trials, women 
of the higher classes, make up the auditors and spectators. Here the 
movement from eagerness, curiosity, through the desire for vigorous 
nervous stimulation, to hard-heartedness and imdeniable cruelty, 
is clear enough. 

There would be nothing for us to do with this fact if we had not to 
deal with the final expression of cruelty, i. e.^ murder; especially 
the specifically feminine forms of murder, — child-murder and 
poisoning. These, of course, in particular the former, involve 
abnormal conditions which, are subjects for the physician. At the 
same time it is the judge* who examines and sentences, and he is 
required to understand these conditions and«to consider every detail 
that may help him in drawing his conclusion. 

That poisoning is mainly a feminine crime is a familiar fact of 
which modem medico-legal writers have spoken much; eten the 
ancient authors, not medical, like Livy, Tacitus, etd., have ‘men- 
tioned it. It is necessaiy, therefore, carefully to study the feminine 
character in order to understand how and why women are given 
to this form of murder. To do so we need consider, however, only 
the ordinary factors of the daily life; the extraordinary conditions, 
etc., are generally superfluous. 

Every crime that is committed is committed when the reasons 
for doing it outweigh Ihe reasons for not doing it. This is true even * 
of passional crimes, ^r a pro and contra must have presented them* 
selves in spite of the lightninglike swiftness of the act. One appear^ 
and then the other, the pro won and the deed was done. In other 
crimes this conflict lasts at least so long as to be definitely observable, 
and in the greater crimes it will, as a rule, take«more time and more, 
motive. The principles of good and of evil will really battle with 
each other, and when the individual is so deprayed as no longer to 



have good pfiildples, their place is taken by fear of discovery and 
punishmeM, and by the question whether the advantage to be gained 
is worth the effoA» etc. The commission of the crime is itself evi- 
dence that the reasons for it were all-powerful. Now suppose that a 
woman gets the idea of killing somebody. Here for a time pro and 
contra will balance each other, and when the latter are outweighed 
she will think that she must commit murder. If she does not think 
so she will not do so. Now, every murder, save that by poison, 
requires courage, the power to do, and physical strength. As woman 
does not possess these qualities, she spontaneously makes use of 
poison. Hence, there is nothing extraordinary or significant in 
this fact, it is due to the familiar traits of woman. For this reason, 
when there is any doubt as to the murderer in a case of poisoning, 
it is well bo think first of a woman or*of a weak, effeminate man. 

The weakness of woman will help us in still another direction. 
It is easily conceivable that all forms of weakness will seek support 
and assistance, whether physical or moral. The latter is inclined 
in cases of need to make use, also, of such assistance as may be 
rendered by personal inward refiection. Now this refiection may 
be on the one hand, dissuasion, on the other hand persuasion, self- 
persuasion; the first subduing self-reproach, the latter, fear of 
discovery. Hence, a woman will try to pcTrsuade not only herself, 
but others also that she was justified in her course and will assign 
as reason, bad treatment. Now there might have been some bad 
treatment, but it will have been altered and •twisted so utterly as 
to lose ii9 original form and to become imaginatively unbearable. 
Thus, a* series <Jf conclusions from the reactions of the suspect to 
her environment may be easily found,* and these are the more con- 
vincing if they have occurred within a rather long period of time, 
in which they may be chronologically arranged, and from which 
a slow and definite intensification, usque ad ultimum, can be proved, 
^uch an analysis is, of course, troublesome, but if done systematically, 
almost always rich in results. • ^ 

The tricks of persuasion which are to suppress the fears of dis- 
covery are always helps of another sort. As a rule they are general, 
•and^oint to the fact that the crime contemplated had occurred 
before without danger, that everything was intelligently provided 
for, etc. Now •these circumstances are less dangerous, but they 
require consideration \^en they count on certain popular views, 
especially superstitions and certain customs and assumptions.* 
Suppose, for example,^ that a young tnfe wants to get rid of her 
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old husband whom she had married for the sake of his tnon^; 
(Now certain proverbs point to the fact that old men who marry 
young women die soon after marriage. This popular view may be. 
entirely justified in the fact that the complete alteration in the mode 
of life, the experience of uncustomary things, the excitement, the 
extreme tension, then the effort in venere, finally, perhaps also the 
use of popularly well-known stimulants, etc., may easily , cause 
weakening, sickening, and as conclusion the death of the old man. 
But the public does not draw this kind of inference, it simply assumes, 
without asking the reason, that when an old man marries a young 
woman, he dies. Therefore a young wife may easily think, “ If I 
make use of poison nobody will wonder, nobody will see anything 
suspicious about the death. It is only an event which is universally 
supposed to happen. The old man died because he married me.** 
Such ideas may easily seduce an uneducated woman and determine 
her conduct. Of course, they are not subject to observation, but 
they are not beyond control, if the popular views concerning certain 
matters are known as the views which determine standards. There- 
fore their introduction into the plot of the suspect may help us 
in drawing some useful inference.^ 

With regard to child-murder the consideration of psychopathic 
conditions need not absolutely be undertaken. Whether they are 
present must, of course, be determined, and therefore it is first of 
all necessary to learn the character of the suspect*s conduct. The 
'opportunity for this is given in any text-book bn legal medicine, 
forensic psychopathology, and criminal psychology. Thtere are a 
good many older authors.^ Most of the cases cited by authorities 
show that women in the best of circumstances have behaved in- 
numerable times in such a way that if they had been poor girls 
child-murder would immediately have been assumed. Again, they 
have shown that the sweetest and most harmless creatures become 
real, beasts at the time of accou chement, or shortly after it develop^ 
an unbelievable hatred toward child and husband. Many a child- 
murder may possifily be explained by the habit of sqme animals 
of consuming thew young immediately after giving birth to them. 
Such cases bind us in every trial for child-murder to have the m^tal • 
state of the mother thoroughly examined by a psychiatrist, and to 

1 Cf. H. Gross’s Archiv. I, 306; HI, 88; V, 207; V, 290. * 

* Wigand: Die Geburt des Menschen. Berlin 1840. Klein: Tiber Irrtum bei 
Kindesmord, Harles Jahrbuch, Vol. 3. Burdach: Gerichts&rtztliche Arbeitien. 
Stuttgart, 1839. 
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interpret with the matter as pi^chologist 

and hum&niterian. 4t the same time it must not be forgotten that 
. one of the most dangerous results is due to this attitude. Law- 
makers have without further consideration kept in mind the mental 
condition of the mother and have made, child-murder much less 
punishable than ordinary murder. It is inferred, therefore, that it 
is unnecessary to study the conditions which cause it. This is 
dangerous, because it implies the belief that the case is settled by 
giving a minimum sentence, where really an infinity of grades and 
differences may enter. The situation that the law-maker has studied 
is one among many, the majority of which we have yet to apprehend 
and to examine. 


Section 76. (d) Emotional Disposition and Related Subjects. 

Madame de Kriidener writes in a letter to Bemardin de St. Pierre; 

Je voulais £tre sentie.” ^ These laconic words of this wise pietist 
give us an insight into the significance of emotional life of womarti 
^Man wants to be understood, woman felt. With this emotion 
^she spoils much that man might do because of his sense of justice. 
Indeed, a number of qualities which the woman uses to make herself 
noted are bouhd up with her emotional lif^, more or less. Compas- 
sion, self-sacrifice, religion, superstition, — all these depend on 
the highly developed, almost diseased formation of her emotional 
life. Feminine charity, feminine activity ^s a nurse, feminine 
petitions Jor the pardon of criminals, infinite other samples of women’s 
kindly ,dispositjons must convince us that these activities are an 
integral part of their emotional life, and that women perform them 
only, perhaps, in a kind of dark perception of their own helplessness. 
On the one side an unconscious egoism impels them to the defence 
of those who find themselves in a similar condition; on the other 
side, it is a feminine characteristic to apply anything she is to judge 
* to herself first, and then to make her choice. That she does this, 
rests on the eminent overwei^t of emotion. So^Schopenhauer says: 
“ Women are very sympathetic, but they are behind man in all 
matters of justice, probity, and scrupulous conSdentiousness. In- 
justice is the fundamental feminine defect.” ^ Schopenhauer should 
have lulded, ”J>ecause they are too sympathetic, because emotion 
takes up so much place in their minds that they have not enough 
left for justice.” Acconling to Proudhon, ” The consdence of woman 

^ Parerga and Paralipomena. 
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is as much weaker than man's as her intelligence is snialler. Her 
morality .is of a different sort, her ideas of right and i^iong are 
di&rent, being always on this or that side of justice, and never 
requiring any equivalence between rights and duties which are 
such a painful necessity to man." Spencer says,^ briefly, that the 
feminine mind shows a definite lack with regard to the sense of 
justice. 

These assertions show that women are deficient in justice, but m 
not show why. The deficiency is to be explained only in the super- 
abundance of emotional life. This superabundance clarifies a number 
of facts of their daily routine. We have, of course, to make a dis- 
tinction between the feeling of a gentlewoman, of a peasant woman, 

* and of the innumerable grades between the two, but this distinction 
is not essential. Both noble 'and proletarian are equally unjust, 
but the rich emotion restores a thousand times what may be missing 
in justice, and perhaps in many cases hits better upon what is abso- 
lutely right than the bare masculine sense of justice. We are, of 
course, frequently mistaken by relying on the testimony of women, 
but only when we assume that oi^r rigorously judicial sentence is 
the only correct one, and when we do not know how women judge. 
Hence, we interpret women's testimonies with difficulty and rarely 
with correctness; we forget that almost every feminine statement 
contains in itself much more judgment thftn the testimony of men; 
we fail to examine how much real judgment it contains; and finally, 
we weigh this judgment in other scales than those used by the 
woman. We do best, therefore, when we take the testimony of 
man and woman together in order to find the right* average'. This 
is not easy, for we are unable to enter properly into the emotional 
life of woman, and can not. therefore discount that tendency of 
hers to drag the objective truth in some biased direction. It might 
be theoretically supposed that a noble, kindly, feminine feeling 
would tend to reflect everything as better and gentler, and would i> 
tend to excuse and (jpnceal. If that were so we might have a definite 
standard of valuation, and might be able to discount the feminine, 
bias. But that is bo in perhaps no more than half the cases that 
come before us. In all others woman has allowed herself to be 
moved to displeasure, and appears as the pum'shing avenger. Hence, 
she fights with all her strength on the side that seems to her to be 
oppressed and innocently persecuted, irrespective of whether it is 

^ Introduction to the Study of Sociology. 



CRIMINAL PSYCHOLOGY 


361 


the side of accused or of his enemy. In ^nsequence, we must 
first of aU» ¥hen judging her statements, determine the direction 
in which Iber emotion impels her, and this can not be done with a 
mere knowledge of human nature. Nothing will do except a careful 
study of the specific feminine witness at the time she gives h^r 
evidence. And this requires the expenditure of much time, for, to 
plunge directly into the middle of things without having any means 
of comparison or relation, is to make judgment impossible or very 
unsafe. If you are to do it at all you must discuss other things 
first and even permit yourself the dishonesty of asking about matters 
which you already know in order to find some measure of the degree 
of feminine obliqueness. Of course, one discovers here only the 
degree of obliqueness, not its direction — in the case selected for 
comparison the woman might have judged too kindly, in the case 
in hand she may just as well be too rigorous. But all things have a 
definite limit, and hence, much practice and much goodwill will 
help us to discover the direction of obliqueness. 

When we inquire into the emotional life of the simple, uneducated 
women, we find it to be fundamentally the same as that of women 
of other classes, but different in expression, and it is the expression 
we have to observe. Its form is often raw, therefore difScult to 
discover. It may express itself in cursing and swearing, but it* is ^ 
still an expression of emotion, just as are the mother’s curses or beat- 
ings of her child because ft has fallen and hurt itself. But observe 
that the prevalence of emotion is so thoroughly a feminine condition 
that it is cl&rly noticeable only where femininity itself is explicit — 
therefore,* always weaker among masculine women, and in the 
single individual most powerful when femininity is most fully de- 
veloped. It grows in the child, remains at a constant level when 
woman becomes completely woman, and decreases when, in ad- 
vanced age, the differences in sex begin to disappear. Very old 
men and very old women are also in this matter very close together. 


Section 77 . (e) Weakness. • 


r Frailty, thy name is woman,” says Shakespeare, and Corvin 
fc^ins this in teasing fashion: Women pray every day, ‘ Lead 


us not into temptation, for see, dear God, if you do so I can’t resist 
it.’ / Even- Kant ^ takes feminine weakness as a distinguishing 
criterion: ** In order tq understand the whole of mankind we need 
^ Menschenkunde. Leipzig 1831. * 
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only to turn bUr atteWon to the feminine sex^ for idiere the force 
is weaker the tool is so much the more ardstic/y Eipeiienoed 
criminalists explain the well-known fact that wopien are the chief 
sources of anonymous letters by* their weakness. From the physical 
inferiority of woman her mental inferiority may be deduced* and 
though we learn a hundred times that small* weak men can be 
mentally stronger than great and strong ones* it is* of course* natural* 
that as a rule the outcome of a powerful body is also a powerful 
mind. The difficulty is to discover in what feminine weakness 
expresses , itself. (The frequently joked-about hen-pecking of men 
has been explains by Voltaire as the fulfilment of the divine pmr- 
pose of taming men through the medium of the specially created 
instrument — woman. Victor Hugo calls men only woman’s toys. 

‘‘ Oh* this lofty providence which gives each one its toy, the doll 
to the child* the child to the man* the man to the woman* the woman 
to the devil.” The popular proverb also seems to assign them 
considerable strength* at least to aged women. For we hear in 
all kinds of variations the expression* ” An old woman will venture 
where the devil does not dare to tread.” Nor must we underestimate 
the daily experience of feminine capacity to bear pain. Midwives 
of experience unanimously assure us that no man would bear what 
a woman regularly has to, every time she gives birth to a child; 
and surgeons and dentists assure us similarly. Indeed the great 
surgeon, Billroth* is said to have asserted that he attempted new 
methods of operation on women first because they are less subject 
to pain* for like savages theyare beings of a lower staths and hence 
better able to resist than men. In the light of such expressions we 
have to doubt the assertion that women are distinguished by weak- 
ness, and yet that assertion is^correct. The weakness must* however* 
not be sought where we expect to find it, but in the quite different 
feminine intelligence. Wherever intelligence is not taken into 
consideration* woman is likely to show herself stronger than man. 
She is*^ better able to stand misfortune* to nurse patients* to bear® 
pain, to bring up cl^ildren* to cany ouifa plan, to persevere in a plan. 
It would be wrong to say that feminine weakness is a weakness 
of will* for most cotamples show that women’s wills are strong. It 
is in matters of intelligence that they fail. When somebody has “ 
to be persuaded* we find that a normally-organized, man may a^ree 
when he is shown a logically-combined series of. reasons. But the 
feminine intelligence is incapable of logic; ihdeed, we should make 
k mistake in paying honor to the actual feminine in woman if she 



■iSnf:'--- ' ^ GEIMINAL PSYCHOLOGY 

., ,|lr ' ^ ■ ■'■ A ' 

were capaiA^ logic. She is rather to be peiluaded with a|>pareiit 

teas€ms> wi# t^^ sparkling matters that have oni^ the 

; semblance of truth* We find her too ready to agree, and blame her 
will when it is only her different form of intelligence.. She persuades 
herself in the same way. An epithet, a sparkling epigram, a pacifying 
reflection is enough for her; she does not need a whole construction 
of reason, and thus she proceeds to do things that we again call 
** weak.” Take so thoroughly a feminine reflection as this: “ The 
heart seems to beat — why shouldn’t it beat for somebody? ” 
and the woman throws herself on the breast of some adventurer. 
The world that hears of this fact weeps over feminine ** weakness,” 
while it ought really to weep over defective intelligence and bad 
logic. That the physiological throb of the heart need not become 
significant of love, that the owner of a beating heart need not be 
interested in some man, and certainly not in that particular ad- 
venturer, she does not even consider possible. She is satisfied with 
this clean-cut, sparkling syllogism, and her understanding is calm. 
The judge in the criminal court must always first consider the 
weakness of the feminine intelligence, not of the feminine will. 

It is supposed to be weakness of will which makes woman gossipy, 
unable to keep a secret. But here again it is her understanding that 
is at fault. This is shown by the fact, already thoroughly discussed 
by Kant, that women are good keepers of their own secrets, but 
never of the secrets of others. If this were not a defect of intelligence 
they would have been able to estimate the damage they dp. Now, 
every one of*us criminalists knows that the crime committed, and 
even the plan for it, has in most cases been betrayed by women. 
Wie can learn most about this matter from detectives, who always 
go to women for the discovery of facts* and rarely without success. 
Of course, the judge must not act like a detective, but he must know, 
when something is already a matter of discussion and its source is 
sought, where to look. He is to look for the woman in the case. 

'• Another consideration of importance is the fact that women who 
have told secrets have also altered them. This#is due to the fact 
that because they are secrets the whole is not told them and they 
have^had to infer much, or they have not properlj^ understood what 
*was told. Now, if we perceive that only a part of the revealed 
secret can be cojrect, the situation may be inferred with complete 
safety, but only by remembering this curious trait of feminine 
intelligence. We have dnly to ask what illogical elements does the^ 
matter contain? When these are discovered we have to ask, what 
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is their logical forin?^ If the process is followed properly we get at 
the truth that what happens happens logically, but what k thought, 
is thought illogically even by women. 

»When we summarise all we know about woman we may say 
briefly: Woman is neither better nor worse, neither more nor less 
valuable than man, but she is different from him and inasmuch 
as nature has created every object correctly for its purpose, woman 
has also been so created. The reason of her existence^ is different 
from that of man’s and hence, her nature is different. 

Section 78. (b) Children. 

The special character of the child has to be kept in mind both 
when it appears as witness and as accused. To treat it like an adult 
is always wrong. It would be wrong, moreover, to seek the differences 
in its immaturity and inexperience, in its small knowledge and 
narrower outlook. This is only a part of the difference. The fact 
is, that because the child is in the process of growth and development 
of its organs, because the relations of these to each other are different 
and their functions are different, it is actually a different kind of 
being from the adult. When we think how different the body and 
actions of the child are, how different its nourishment, how differ- 
ently foreign influences ^iffect it, and how different its physical quali- 
ties are, we must see that its mental character is also completely 
different. Hence, a difference in degree tells us nothing, we must 
look for a difference jn kind. Observations made by individuals are 
not enough. We must undertake especial studies in*lhe very rich 
literature.^ ^ 

Section 79. \i) General Consideration. 

One does not need to have much knowledge of children to kiiow 
that as a rule, children are more honest and straightforward than 
adults. They are good observers, more disinterested and hence un- 
biased in giving evidence, but beqguse of their weakness, more 
subject to the inflfience of other people. Apart from intentional in- 

1 Tracy: The Psjfchology of Childhood. Boston 1894. ^ 

M. W. Shinn: Notes on the Development of a Child. Berkeley 1894. 

L. Ferriani: Minoretti deliquenti, Milano 1895. 

J. M. Baldwin: Mental Development in the Child, etc. I{ew York 1895. 

Aussage der Wirklichkeit bei Schulkindem. Beitrage z. Psych, d. Aussa^e. II. 
1903. 

PlOschke: Zeugenaussage der Schuler: in Rechtsschvtz 1902. 

* Oppenheim: The Development of the Child. New York 1890. 
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fluences theieb the tremendous influence of selected preconceptions* 
If a chil4 b an important witness we can never get the truth from 
him until we discover what his ideals are. It is, of course, true ^at 
everybody who has ideals is influenced by them, but it is also true 
that children' who have adventurous, imaginative tendencies are 
so steeped in them that everything they think or do gets color, 
tone, and significance from them. What the object of adventure 
does is good, what it does not do is bad, what it possesses is beautiful, 
and what it asserts is correct. Numerous unexplainable assertions 
and actions of children are cleared up by reference to their particular 
ideals, if they may be called ideals. 

As a rule, we may hold that children have a certain sense of justice, 
and that they find it decidedly unpleasant to see anybody treated 
otherwise than he deserves. But in .this connection it must be con- 
sidered that the child has its own views as to what a person’s deserts 
are, and that these views can rarely be judged by our own. In the 
same way it is certain that, lacking things to think or to trouble 
abouti children are much interested in and remember well what occurs 
about them. But, again, we have to bear in mind that the interest 
itself develops from the child’s standpoint and that his memory con- 
structs new events in terms of his earlier experiences. As a rule, 
we may presuppose in his memory only whnt is found already in his 
occupations. What is new, altogether new, must first find a function, 
and that is difficult. If, now, a child remembers something, he will 
first try to fit it to some function of memory already present and this 
will then^absorb the new fact, well or ill, as the case may be. The 
frequent oversight of this fact is the reason for many a false inter- 
pretation of what the child said; he js believed to have perceived 
falsely and to have made false restatements, when he has only per- 
ceived and restated in his own way. 

As children have rarely a proper sense of the value of life, they 
observe an undubitable death closely without much fear. This 
*explains many an imbelievable act of courage or clear observation 
in a child in cases where an adult, frightened, tan see nothing. It 
is, hence, unjust to doubt many a statement of children, because 
you^ doubt their “ courage.” " Courage ” was Aot in question at 
• aU. 

Concerning the difference between boys and girls, L5bisch ^ 
says rightly, that girls remember persons tetter, and boys, things. 
He adds, moreover: *‘^rhe more silent girl, who is given to observq 


1 Ldbisch: 


Entwicklun^egeschichte der Seele des Kindes. 


Vienna 1851. 
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what is bdfore her, shows herself more teachable than the spitrful 
and also more imaginative boy who understands with /lifBculty 
because he is intended to be better grounded and to go further in 
the**busmess of knowing. The girl, aU in all, is more curious; the 
boy, more eager to know. What he fails in, what he is not spurred to 
by love or talent, he throws obstinately aside. While the girl loyally 
and trustfully absorbs her teachings, the boy remains unsatisfied 
without some insight into the why or how^ without some proof. The 
boy enters daily more and more into the world of concepts, while 
the girl thinks of objects not as members of a class, but as definite 
particular things.” 

Section 8o. ( 2 ) Children as Witnesses. 

Once, in an examination of the value of the testimony of children, 

I found it to be excellent in certain directions because not so much 
influenced by passion and special interest as that of adults, and 
because we may assume that children have classified too little rather 
than too much; that they frequently do not understand an event 
but perceive instinctively that it means disorder, and hence, become 
interested in it. Later the child gets a broader horizon and under- 
stands what he has not formerly understood, although, possibly, 
not altogether with corr^tness. 

I have further found that the boy just growing out of childhood, 
in so far as he has been well brought up,*is especially the best ob- 
server and witness tljere is. He observes everything that occiurs 
with interest, i^nthesizes events without prejudice, and reproduces 
them accurately, while the girl of the same age is often an unreliable, 
even dangerous witness. This is almost always the case when the 
girl is in some degree talent^, impulsive, dreamy, romantic, and 
adventurous, — she expresses a sort of weltschmerz connected with 
ennui. This comes early, and if a girl of that age is herself drawn 
into the circle of the events in question, we are never safe from 
extreme exaggeration. The merest larceny becomes a small robbery ; »> 
a bare insult, a remarkable attack; la foolish quip, an interesting 
seduction; and a stupid, boyish conversation, an important con- 
spiracy. Such causes of mistakes are well-known to all judges^ at 
the same time they are again and again permitted to recur. 

The sole means of safety from them is the clearest comprehension 
possible of the mental horizon of the child in question. We fiave 
very little general knowledge about it, and hdnce, are much indebted 
to the contemporary attempts of public-school teachers to supply 
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the infonull^on. We all know that we must make distinctions 
' betweei^cit^ iad country children, and must not be surprised at the 
country child who has not seen a gas-lamp; a railroad, or something 
inmilar. Stanley Hall tried to discover from six year old chil!^ten 
whether they really knew the things, the names of which they used 
freely. It seemed, as a result,- that 14% of them had never seen a 
star; 45% had never been in the country; 20% did not know that 
milk came from a cow; 50% that fire-wood comes from trees; 13% 
to 15% the difference between green, blue and yellow; and 4% had 
never made the acquaintance of a pig. 

. Karl Lange made experiments (reported in “ Uber Apperzeption,” 
Flauen, 1889) on 500 pupils in SS schools in small towns. The 
experiment showed that 82% had never seen sun-rise; 77% a sun- 
set; 36% a com field; 49% a river; 82% a pond; 80% a lock; 
37% had never been in the woods, 62% never on the mountains, 
hnd 73% did not know how bread was made- from grain. Involun- 
tarily the question arises, what must be the position of the unfor- 
tunate children of large dties, and moreover, what may we expect 
to hear from children who do not know things like that, and at the 
same time speak of them easily? Adults are not free from this 
difficulty dther. We have never yet seen a living whale, or a sand- 
storm in the Sahara, or an ancient Teuton, yet we speak of them 
confidently and profoundly, and never secure ourselves against the 
fact that we have never seen them. Now, as we of the ancient 
Teuton, so children of the woods; neither l^ve seen them, but one 
description*has as much or as little value as ^e other. 

* Concerning ^the integration of senses, Binet and Henri* have 
examined 7200 children, whom they had imitate the length of a 
model line, or pick out from a collection of lines those of similar 
length. The latter experiment was extraordinarily successful. 

The senses of children are especially keen and properly developed. 
It is anatomically true that very youi^ children do not hear well; 

• but that is so at an age which can not be of interest to us. Their 
sense of smell is, according to Heusinger, very dull, and develops 
at the time of puberty, but later observers, in particular those who, 
like Hack, Cloquet and others, have studied the sense of smell, 
say nothing about this. 

Concerning Jthe accuracy of representation in children authorities 
are contradictory. Montaigne says that all children lie and are 

^ Le D^veloppement de la M^moire Visuelle chez les Enfants. Rev. Gen. iga 
Sdences V. 5. 
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obstinate. Bourdin oonoborates him. Maudsley says that children 
oft^ have illusions which seem to them indubitably real images/ 
and Mittermaier says that they are superficial a&d have youthful 
fanmes. Experience in practice does not confirm this judgment. 
The much experienced Herder repeatedly prizes children as bom 
physiognomists, and Soden values the disinterestedness of children 
very highly. According to LSbisch, children tell untruths without 
lying. They say only what they have in mind, but they do not 
know and care very little whether their mental content is objective 
and exists outside of them, or whether only half real and the rest 
fanciful. This is confirmed by legal experience which shows us, 
also, that the subjective half of a child’s story may be easily identified. 
It is characteristically different from the real event and a confusion 
of the two is impossible. 

We must also not forget that there are lacunae in the child’s 
comprehension of what it perceives. When it observes an event, 
it may, e. g., completely understand the first part, find the second 
part altogether new and unintelligible, the third part again compre- 
hensible, etc. If the child is only half-interested, it will try to fill 
out these lacunae by reflection and synthesis, and may conceivably 
make serious blunders. The blunders and inaccuracies increase the 
further back the event goes into the child’s youth. The real capacity 
for memory goes far back. Preyer ^ tells of cases in which children 
told of events that they had experienced at thirty-two, twenty-four, 
and even eighteen mopths, and told them correctly. Of course, 
adults do not recall experiences of such an early age, for tljey have^ 
long since forgotten them. But very small children pan recall such 
experiences, though in most cases their recollection is worthless, 
their circle of ideas being so small that the commonest experiences 
are excluded from adequate description. But they are worth while 
considering when a mere fact is in question, or is to be doubted 
(Were you beaten.'^ Was anybody there? Where did the man 
stand?). 

Children’s determinations of time are unreliable. Yesterday and 
to-day are easily confused by small children, and a considerably 
advanced intelligence is necessary to distinguish between yester4ay 
and a week ago, or even a week and a month. That we need, in 
such cases, correct individualization of the witness is self-evidqpt. 
The conditions of the child’s bringing-up, the things he learned to 
know, are what we must first of all learn. If the question in hand 

c 

1 W. Preyer; Die Seele des Kindes: Leipzig 1890. 
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' can fit into- tlie notion the child possesses, he will answer better 
and more if quite unendowed, than if a very clever child who is 
foreign to the ndtions of the defined situation. I should take ix^ltelli- 
gence only to be df next importance in such cases, and advise giving 
up separating clever from stupid children in favor of separating 
practical and unpractical children. The latter makes an essential 
difference. Both the children of talent and stupid children may 
be practical or impractical. If a child is talented and practical he 
will become a useful member of society who will be at home every- 
where and will be able to help himself under any circumstances. 
If a child is talented and unpractical, it may grow up into a pro- 
fessor, as is customarily expected of it. If a child is untalented and 
practical, it will properly fill a definite place, and if it has luck and 
pull ” may even attain high station in life. If it is untalented and 
pnpractical it becomes one of those poor creatures who never get 
anywhere. For the role of witness the child’s practicality is the 
important thing. The practical child will see, observe, properly 
understand, and reproduce a group of things that the unpractical 
child has not even observed. Of course, it is well, also, to have the 
child talented, but I repeat: the least clever practical child is worth 
more as witness than the most clever unpractical child. 

What the term “ practical ” stands for is difficult to say, but 
everybody knows it, and everybody has seen, who has cared about 
children at all, that there are practical children. 

• • 

• • Section 8x. ( 3 ) Juvenile Delinquency. 

Thete have*never lacked authors who have assigned to children 
a great group of defects. Ever since Lombroso it has been the 
custom in a certain circle to find the worst crimes already fore- 
shadowed in children. If there are congenital criminals it must 
follow that there are criminals among children. It is shown that the 
• most cruel and most unhuman men, like Nero, Caracalla, Caligula, 
Louis XI, Charles IX, Louis XIII, etc., showed signs of great cruelty, 
even in earliest childhood. Perez cites attacks of anger and rage 
in children; Moreau, early development of the sense of vengeance, 
Lafontaine, their lack of pity. Nasse also calls attention to the 
cruelty and sayagery of large numbers of children, traits shown in 
thSr liking for horror-stories, in the topsy-turvy conclusion of the 
stories they tell themiftlves, in their cruelty to animals. Broussais ^ 
* “ Irritation et Folie.*' 
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says, ** Thera hardly a lad who will not intentionally' abuse weaker - 
boys. This is his first impulse. His victim’s cries of pain4estrain 
him /or a moment from further maltreatment, if thd love of bullying 
is not native with him. But at the first offered opportunity he 
follows his instinctive impulse.” 

Even the power of training is reduced and is expressed in the 
proverb, that children and nations take note only of their last 
beating. The time about^ and especially just before, the develop- 
ment of puberty seems to be an especially bad one, and according 
to Voisin ^ and Friedreich,^ modem man sees in this beginning of 
masculinity the cause of the most extraordinary and doubtful 
impulses. Since Esquirol invented the doctrine of monomanias 
there has grown up a whole literature, especially concerning pyro- 
mania among girls who are just .becoming marriageable, and Fried- 
reich even asserts that all pubescent children suffer from pyromaniai 
while Grohmann holds that scrofulous children are in the habit of 
stealing. 

When this literature is tested the conclusion is inevitable that 
there has been overbold generalization. One may easily see how. 
Of course there are badly behaved children, and it is no agreement, 
with the Italian positivists to add, also, that a large number of 
criminals were good for nothing even in their earliest youth. But 
we are here concerned with the specific ei^dowment of childhood, 
and it is certainly an exaggeration to set this lower than that of 
maturity. If it be asked, what influence nurture and tr|iining have 
if children are good without it, we may answer at once, that these, 
have done enough in having supplied a counterbalance to the de- 
praving influences of life, — the awakening passions and the en- 
vironment. 

Children who are bad at an early age are easily noticeable. They 
make noise and trouble as thousands of well-behaved children do 
not, and a poor few of such bad ones are taken to be representative 
of all. What is silent and not significant, goes of itself, makes no 
impression, even thdugh it is incomparably of greater magnitude. 
Individual and noisy cases require so much attention that their 
'character is assign^ to the whole class. Fortune-telling, dreams, , 
forewarnings, and prophecies are similarly treated. If they do 
not succeed, they are forgotten, but if in one case they succeed, they 
make a great noise. They appear, thereforq. to seduce the mind 

*^Des Causes Morales et Physiques des Maladies Mentales. Paris 1826. 

* System der Gerichtlichen Psychologie. Regensburg 1852. ‘ 
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into inoorrediy interpreting them as typical. And generally, there 
is a tendency to make sweeping statements about children. ** U 
you have un^riftood this, you understand* that also,” children are 
often told, and most of the time unjustly. The child is treated^like 
a grown man to whom this has occurred as often as thaU and who has 
intelligence enough and experience enough to apply this to that by 
way of identification. Consider an exaggerated example. The 
child, let us say, knows very well that stealing is dishonorable, sinful, 
criminal. But it does not know that counterfeiting, treachery, and 
arson are forbidden. These differences, however, may be reduced 
to a hair. It knows that stealing is forbidden, but considers it 
permissible to “ rag ” the neighbors’ fruit. It knows that lying is a 
sin, but it does not know that certain lies become suddenly punish- 
able, according to law, and are called frauds. When, therefore, it 
\foy tells his uncle that father sent him for money because he does 
not happen to have any at home, and when the little rascal spends 
the money for sweets, he may perhaps believe that the lie is quite 
ugly, but that he had done anything objectively punishable, he 
may be totally unaware. It is just as difficult for the child to be- 
come subjective. The child is more of an egoist than the adult; 
on the one hand, because it is protected and watched in many direc- 
tions by the adult; on the other, because, 'from the nature of things, 
it does not have to car^ for anybody, and would go ship-wreck if 
it were not itself cared for. The natural consequences are that it 
does not d^pover the limits between what is permissible, and what 
is not permissible. As Kraus says,^ Unripe youth shows a distinct 
quality in distinguishing good and evil. A child of this age, that is 
required to judge the action or relations of persons, will not keep 
one waiting for the proper solution, but if the action is brought into 
relation to its selfhood, to its own personality, there is a sudden 
disingenuity, a twisting of the judgment, an incapacity in the child 
to set itself at the objective point of view.” Hence, it is wrong to 
ask a child: “ Didn’t you kqow that you should not have done this . 
thing? ” The child will answer, “ Yes, I knew,* but it does not dare 
to add, “ I knew that other people ought not do it, but I might.” 
It is not necessary that the spoiled, pampered jiet should say this;* 
any child has this prejudiced attitude. And how shall it know the 
limit between ^irhat is permitted it, and what is not? Adults must 
work, the child plays the mother must cook, the child comes to the 

^ Die Psychologie des Verbrechens. Tubingen 1884. • 
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laden table; the mother must wash» the child wears the clean ck»tli^; 
it gets the titbits; it is protected against cold; it is forgiven many 
a deed and many a word not permitted the adult. Now all of a 
sudden it is blamed because it has gone on making use of its recog* 
nized privileges. Whoever remembers this artificial, but nevertheless 
necessary, egoism in children will have to think more kindly of 
many a childish crime. Moreover, we must not overlook the fact 
that the child does many things simply as blind imitation. More 
accurate observation of this well known psychological fact will 
show how extensive childish imitation is. At a certain limit, of 
course, liability is here also present, but if a child is imitating ah 
imitable person, a parent, a teacher, etc., its responsibility is at 
an end. 

All in all, we may say that nobody has brought any evidence to 
show that children are any worse*behaved than adults. Experience 
teaches that hypocrisy, calculating evil, intentional selfishness, 
and purposeful lying are incomparably rarer among children than 
among adults, and that on the whole, they observe well and willingly. 
We may take children, with the exception of pubescent girls, to be 
good, reliable witnesses. 

Section 82. (c) Senility. 

It would seem that we lawyers have tak^n insufficient account of 
the characteristics of senility. These characteristics are as definitive 
as those of childhood or of sex, and to overlook them .qiay lead to 
serious consequences. We shall not consider that degree o&old age* 
which is called second childhood. At that stage the question seriously 
arises whether we are not dealing with the idiocy of age, or at least 
with a weakness of perception and of memory^ so obvious that they 
can not be mistaken. 

The important stage is the one which precedes this, and in which 
a definite decline in mental power is not yet perceivable. Just as 
we see the first stage of early youth come to an end when the dis- 
tinction between boy and girl becomes altogether definite, so we 
may observe that the important activity of the process of life has 
run its course wh^n this distinction begins to degenerate. lb is 
essentially defined by the approximation to each other of the external 
appearance of the two sexes, — their voices, their inner character, 
and their attitude. What is typically masc^ine or feminine dis- 
appears. It is at this point that extreme old age begins. The number 
of years, the degree of intelligence, ^ucation, wd other differences 
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axe of small importance, and the ensuing particularities may be 
easily d^ucM by a consideration of the nature of extreme old i^. 
The task of life is ended, because the physical powers have no longer- 
any scope. For the same reason resistance to enemies has bedbme 
lessened, courage has decreased, care about physical welfare in- 
creased, everything occurs more slowly and with greater difficulty, 
and all because of the newly-arrived weakness which, from now on, 
becomes the denotative trait of that whole bit of human nature. 
Hence, Lombroso ^ is not wrong in saying that the characteristic 
diseases of extreme old age are rarer among women than among men. 
This is so because the change in women is not so sudden, nor so 
powerful, since they are weak to begin with, while man becomes a 
weak graybeard suddenly and out of the fullness of his manly strength. 
The change is so great, the difference so significant and painful, that 
the consequence must be a series of ^pleasant properties, — egoism, 
"excitability, moroseness, cruelty, etc. It is significant that the very 
old man assumes all those unpleasant characteristics we note in 
eunuchs — they result from the consciousness of having lost power. 

It is from this fact that Kraus (loc. cit.) deduces the crimes of 
extreme old age. “ The excitable weakness of the old man brings 
him into great danger of becoming a criminal. The excitability 
is opposed to slowness and one-sidednes$t in thought; he is easily 
surprised by irrelevancies; he is tom from his drowse, and behaves 
like a somnolent drunkard. . . . The very old individual is a fanatic 
about rest — every disturbance of his rest troubles him. Hence, 
^all his an^r, all his teasing and quarreling, all his obstinacy and 
stiffness, have a single device: * Let me alone.’ ” 

This somnolent drunkenness is variously valued. Henry Holland, 
in one of his “ Fra^entaiy Papers,” said that age approximates 
a condition of dreams in which illusion and reality are easily con- 
fused. But this can be true only of the last stages of extreme old 
age, when life has become a very weak, vegetative function, but 
hardly any crimes are committed by people in this stage. 

It would be simpler to say that the old mapjs weakness gives the 
earlier tendencies of his youth a definite direction which may lead 
to crime. All diseases develop in the directiqp of the newly de- 
veloping weakness. But selfishness or greed are not young. Hence 
we must assu^ie that an aging man who has turned mis^ began by 
being prudent, but that he did not deny himself and his friends 
because he knew thaf he was able to restore, later, what they con- 

^ The Female Offender. 
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aumed* Now he is ol8 and weak, he knows that he can no lohgef 
do this easily, i. e., that his money and property are all that he has 
^to depend on in his old* age, and hence, he is very much afraid of 
Ibsihg or decreasing them, so that his prudence becomes miserliness, 
later mania for possession, and even worse; finally it may turn him 
into a criminal. 

The situation is the same sexually. Too weak to satisfy natural 
instincts in adults, he attacks immature girls, and his fear of people 
he can no longer otherwise oppose turns him into a poisoner. 
Drobisch finds that by reason of the alteration of characteristics, 
definite elements of the self are distinguishable at every stage. The 
distinguishing element in extreme bid age, in senility, is the loss of 
power, and if we keep this in mind we shall be able to explain every 
phenomenon characteristic of this period. 

Senile individuals require especial treatment as witnesses. An 
accurate study of such people and of the not over-rich literature 
concerning them will, however, yield a sufficient basis to go on. 
What is most important can be found in any text-book on psychology. 
The individual cases are considerably helped by the assumption 
that the mental organization of senility is essentially simplified 
and narrowed to a few types. Its activities are lessened, its influences 
and aims are compressed^ the present brings little and is little re- 
membered, so that its collective character is determined by a re- 
sultant, composed of those forces that have influenced the man’s 
past life. Accurate observation will reveal only two types of senility.^ 
There is the embittered type, and there 'is the character expressed ^ 
in the phrase, “ to understand all is to forgive all.” ^nility rarely 
succeeds in presenting facts objectively. Everything it tells is 
bound up with its judgment, and its judgmen^is either negative or 
positive. The judgment’s nature depends less on the old man’s 
emotional character than on his experience in life. If he is one of 
the embittered, he will probably so describe a possibly harmful, 
but not bad event, as to be able to complain of the wickedness of 
the world, which brought it about, thalt at one time such and such 
an evil happened to him. The excusing senile will begin with 
“ Good God, it wasn’t so bad. The people were young and merpr, 
and so one of them — .” That the same event is presented in a 
fundamentally different light by each is obvious. Fortunately, ^e 
^nile is easily seen through and his first words show how he looks 
at things. He makes difficulties mainly by introducing memories 

1 H. Gross: Lehrbuch fUr den Ausforscbungsdienst der Gendarmerie. 
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-wbich color aad modify the evidence. *The familiar fact that 

veiy ol(^ men remember things long past better than immediate 
occuirenoes, is to be explained by the situation that the andent' 
brain retains only that which it has frequently experienced. *01d 
experiences are recalled in memory hundreds and hundreds of times, 
and hence, may take deep root there, while the new could be repeated, 
only a few times, and hence had not time to find a place before being 
forgotten. If the old man tells of some recent event, some similar 
remote event is also alive in his mind.. The latter has, however, if 
not more vivid at least equally vigorous color, so that the old man’s 
story is frequently composed of things long past. I do not know how 
to eliminate these old memories from this story. There are always 
difficulties, particularly as personal experiences of evil generally 
dominate these memories. It is not unjust, that proverb which says 

If youth is at all silly, old age remembers it well.” 

Section 83 . (d) Differences in Conception. 

I should like to add to what precedes, that senility presents fact 
and judgment together. In a certain sense every age and person 
does so and, as I have repeatedly said, it would be foolish to assert 
that we have the right to demand only facts from witnesses. Setting 
aside the presence of inferences in most sense-perceptions, every 
exposition contains, without exception, the judgment of its subj^t- 
matter, though only, perhaps, in a few dry words. It may lie in 
some choice expression, in the tone, in the gesture but it is there, 
open to^ careful observatibn. Consider any simple event, e. g., 
two drunkards^ quarreling in the street. And suppose we instruct 
any one of many witnesses to tell us only the facts. He will do so, 
but with the introductory words, “ It was a very ordinary event,” 
” altogether a joke,” “ completely harmless,” “ quite disgusting,” 
” very funny,” “ a disgusting piece of the history of morals,” ” too 
sad,” “ unworthy of humam’ty,” frightfully dangerous,” “ very 
* interesting,” " a real study for hell,” ** just a picture of the future,” 
etc. Now, is it possible to tUink that people who have so variously 
characteri 2 sed the same event will give an identical description of 
the^mere fact? They have seen the event in aqpordance with their 
attitude toward life. One has seen nothing; another this; another 
that; and, although the thing might have lasted only a very short 
time, it made such an impression that each has in mind a completely 
different picture whiclf he now reproduces.^ As Volkmar said, “ One 

* Cf. H. Qross’s Archiv XIV, 83. 
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nation hears in thunder the clangor of trumpets, the hoctf-b^ts of 
divine steeds, the quarrels of the dragons of heaven; another hears 
the mooing of the cow,* the chirp of the cricket, dJie complaint of 
the^ancestors; still another hears the saints turn the vault of heaven, 
and the Greenlander, even the quarrel of bewitched women con* 
ceming a dried skin.” And Voltaire says, “ If you ask the devil 
what beauty is, he will tell you that beauty is a pair of horns, four 
hoofs, and a tail.” Yet, when we ask a witness' what is beautiful, 
we think that we are asking for a brute fact, and expect as reliable 
an answer as from a mathematician. We might as well ask for 
cleanliness from a person who thinks he has set his house in order 
by having swept the dirt from one comer to another. 

To compare the varieties of intellectual attitude among men 
generally, we must start with sense-perception, which, combined 
with mental perception, makes a not insignificant difference in, 
each individual. Astronomers first discovered the existence of this 
difference, in that they showed that various observers of contem-r* 
poraneous events do not observe at the same time. This fact is 
called “ the personal equation.” Whether the difference in rate 
of sense-perception, or the difference of intellectual apprehension, 
or of both together, are here responsible, is not known, but the 
proved distinction (even tq a second) is so much the more important, 
since events which succeed each other very rapidly may cause indi- 
vidual observers to have quite different imlages. And we know as 
little whether the slower or the quicker observer sees more correctly , 
as we little know what people perceive mCre quickly or more^ slowly.^ 
Now, inasmuch as we are unable to test individual differences with 
special instruments, we must satisfy ourselves with the fact that 
there are different varieties of ' conception, and that these may be 
of especial importance in doubtful cases, such as brawls, sudden 
attacks, cheating at cards, pocket-picking, etc. 

The next degree of difference is in the difference of observation. 
Schiel says that the observer is not he who sees the thing, but who 
sees of what parts ij, is made. The t&lent for such vision is rare. 
One man overlooks half because he is inattentive or is looking at 
the wrong place; a^^other substitutes his own inferences for objec^ts, 
while another tends to observe the quality of objects, and neglects 
their quantity; and still another divides what is to be united, 
unites what is to be separated. If we keep in mind what profound 
differences may result in this way, we must? recognize the source 
of the conflicting assertions by witnesses. And we shall have to 
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^ant thal ihese differences would become ^incomparably greater 
and mora important if the witnesses were not required to talk of 
event immediately, or later on,- thus approximating their different 
conceptions to some average. Hence we often discover that v^en 
the witnesses really have had no chance to discuss the matter and 
have heard no account of it from a third person, or have not seen the 
consequences of the deed, their discussions of it showed distinct and 
essential differences merely through the lack of an opportunity or 
a standard of correction. And we then suppose that a part of what 
the witnesses have said is untrue, or assume that they were inatten- 
tive, or blind. 

Views are of similar importance.^ Fiesto exclaims, “ It is scan- 
dalous to empty a full purse, it is impertinent to misappropriate a 
million, but it is unnamably great to steal a crown. The shame 
^^ecreases with the increase of the sin.” Exner holds that the 
ancients conceived Oedipus not as we do; they found his misfor- 
tune horrible; we find it unpleasant. 

These are poetical criminal cases presented to us from different 
points of view; and we nowadays understand the same action still 
more differently, and not only in poetry, but in the daily life. Try, 
for example, to get various individuals to judge the same formation 
of clouds. You may hear the clouds called fiower-stalks with spiritual 
blossoms, impoverished students, stormy sea, camel, monkey, 
battling giants, swarm of flies, prophet with a flowing beard, dunder- 
head, etc. We have coming to light, in this ^cidental interpretation 
^of fact, Jhe speaker’s view of life, his intimacies, etc. This emergence 
is as observabjp in the interpretation also of the ordinary events of 
the daily life. There, even if the judgments do not vary very much, 
they are still different enough to indicate quite distinct points of 
view. The memory of the curious judgment of one cloud-formation 
has helped me many a time to explain testimonies that seemed to 
have no possible connection. 

Attitude or feeling — this indefinable factor exercises a great 
influence on conception and Interpretation. It is much more won- 
derful than even the march of events, or of fate itself. Everybody 
kn^ws what attitude (stimmung) is. Everybody has suffered from 
it, everybody has made some use of it, but nobody can altogether 
define it. According to Fischer, attitude consists in the compounded 
feelings of all the inner conditions and changes of the organism^ 

^ Marie Borst: Recherches experimeutales sur T^ucation et la fidelity du 
temoignage. Archives de Psychologie. Geneva. VoLIII.no.il. • 
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expressed in consdoiikness. This would make attitude a soit df 
vital feeling, the resultant of the now favorable, now uqfavprable 
functioning of our organs. The description is, however, not un- 
exceptionable, inasmuch as single, apparently insignificant infiuences 
upon our senses may create or alter our attitudes for a long time 
without revealing its effect on any organ or its integration with the 
other mental states. I know how merely good or bad weather 
determines attitude, how it may be helped immediately by a good 
dgar, and how often we may pass a day, joyous or dejected, only to 
discover that the cause is a good or a bad dream of the foregoing 
night. Especially instructive in this regard was a little experience 
of mine during an official journey. The trouble which brought me 
out was an ordinary brawl between young peasants, one of whom was 
badly cut up and was to be examined. Half-way over, we had to 
wait at a wayside inn where i expected a relieving genda^e. A 
quarter of an hour after the stop, when we renewed the journey, *1 
found myself overcome by unspeakable sadness, and this very 
customary brawl seemed to me especially umpleasant. I sympathized 
with the wounded boy, his parents, his opponents, all strimgers to 
me, and I bewrayed the rawness of mankind, its love for liquor, etc. 
This attitude was so striking that I began to seek its cause. I found 
it, first of all, in the dreary region, — then in the cup of hot coffee 
that I had drunk in the restaurant, which might possibly have been 
poisonous; — finally, it occurred to me that the hoof-beats of the 
horses were tuned to a very saddening minor chord. The coachman 
in his hurry had forgotten to take bells with him, and* in-order to 
avoid violating police regulations he had borrowed ,at the iim an- 
other peal, and my sad state dated from the moment I heard it. I 
banished the sound and immediately I found myself enjoying the 
pretty scenery. 

I am convinced that if I had been called to testify in my sad state, 
I would have told the story otherwise than normally. The influence 
of music upon attitude is very well known. The unknown infiuence 
of external conditions also makes a difference on attitude. ** If you 
are absorbed in thought,” says Fechner, ” you notice neither sun- 
shine nor the greei^of the meadows, etc., and still you are in a qmte 
different emotional condition from that which would possess you in 
a dark room.” , ^ 

The attitude we call indifference is of particular import. It 
appears, especially, when the ego, because of powerful impressions, 
iiS concerned with itself; pain, sadness, important work, reflection. 
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disease/e0^ In this condition we depiedatcf or imdeirdu^ 
nificance^df everything that occurs about us. Eveiything is brought 
into relation to Qur personal, immediate condition, and is from the 
point of view of our egoism, more or less indifferent. It does*not 
matter whether this attitude of indifference occurs at the time of 
perception or at the time of restatement during the examination.. 
In either case, the fact is robbed of its hardness, its significance, and 
its importance; what was white or black, is described as gray. 

There is another and similar attitude which is dist ing uished by 
the fact that we are never quite aware of it but are much subject 
to it. According to Lipps ^ and Lotze,^ there is to be observed in 
. neurotic attitudes a not rare and complete indifference to feeling, 
and in consciousness an essential lack of feeling-tone in percep* 
tion. Our existence, our own being, seems to us, then, to be a 
foreign thing, having little concern •with us — a story we need not 
"Earnestly consider. That in such condition little attention is paid 
to what is going on around us seems clear enough. The experiences 
are shadowy and superficial; they are indifferent and are repre- 
sented as such only. This condition is very dangerous in the law 
court, because, where a conscientious witness will tell us that, e. g., 
at the time of the observation or the examination he was sick or 
troubled, and therefore was incorrect, a^ person utterly detached 
J in the way described does not tell the judge of his condition, probably 
because he does not knoAr anything about it. 

There are certain closely-related mental and physical situations 
which lead lb quite a different view. Those who are suffering physi- 
cally, those who have deeply wounded feelings, and those who have 
been reduced &y worry, are examined in the same way as normal 
people, yet they need to be measured* by quite a different standard. 
Again, we are sometimes likely to suppose great passions that have 
long since passed their period, to be as influential as they were in 
their prime. We know that love and hate disappear in the distance, 
• and that love long dead and a long-deferred hatred tend to express 
themselves as a feeling of mildness and forgiv^ess which is pretty 
much the same in spite of its diverse sources. If the examiner knows 
that a great passion, whether of hate or of love, eysts, he thinks he is 
fooled when he finds a full, calm and objective judgment instead of it. 
It seems impogsible to him, and he either does not believe the prob- 
ably accurate witness, or colors his testimony with that knowledge. 

1 T. Lipps: Die Grund&tsachen des Seelenlebens. Bonn 1883. 

3 R. H. Iiotze: Mediziniische Psychologie. Leipzig 1882. ' • 
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Bodily conditions afe still more remarkable in effecting differendss 
in point of view. Here no sense-illusion is presented since i^lo change 
occurs in sense-perception; the changes are such that arise after 
the^ perception, during the process of judgment and interprda.tion. 
We might like an idea when lying down that displeases us when we 
stand up. Examination shows that this attitude varies with the 
difference in the quantity of blood in the brain in these two positions, 
and this fact may explain a whole series of phenomena. First of 
all, it is related to plan-making and the execution of plans. Every- 
body knows how, while lying in bed, a great many plans occur that 
seem good. The moment you get up, new considerations arise, and 
the half-adopted plan is progressively abandoned. Now this does 
not mean anything so long as nothing was undertaken in the first 
situation which might be binding for the resolution then made. For 
example, when two, lying in b^, have made a definite plan, each ^ 
is later ashamed before the other to withdraw from it. So we often 
hear from criminals that they were sorry about certain plans, but 
since they were once resolved upon, they were carried out. Numbers 
of such phenomena, many of them quite unbelievable in appearance, 
may be retroduced to similar sources. 

A like thing occurs when a witness, e. g., reflects about some 
event while he is in bed. JVhen he thinks of it again he is convinced, 
perhaps, that the matter really occurred in quite another way than 
he had newly supposed it to. Now he may convince himself that 
the time at which he made the reflections was nearer the event, and 
hence, those reflections must have been the more correct ones — 
in that case he sticks to his first story, although that might have 
been incorrect. Helmholtz ^ has pointed to something similar: 

“ The colors of a landscape appear to be much more living and definite 
when they are looked at obliquely, or when they are looked at with 
the head upside down, than when they are looked at with the head 
in its ordinary position. With' the head upside down we try correctly 
to judge objects and know that, e. g., green meadows, at a certain ® 
distance, have a rather altered coloration. We become used to that 
fact, discount the change and identify the green of distant objects 
with the shade of green belonging to near objects. Besides, we^see 
the landscape from the new position as a flat image, and incidentally 
we see clouds in right perspective and the landscape fiat, like clcjuds 
when we see them in the ordinary way.” Of course, everybody knows 
this. And of course, in a criminal, case sdch considerations will 

* 1 Handbuch der physiologischen Optik. Leipzig 1865. 
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liajrdly But> on the other^umd, it is also a ^i^tter 

of coursff^^^t the reason for these differences might likewise be the 
reason for a great many others not yet discovered* and yet of great 
significance to criminalists. * 

Such is the situation with regard to comparison. Schiel laid much 
emphasis on the fact that two lines of unequal length seem equal 
when they diverge, although their difference is recognized immediately 
if they are parallel, close together, and start from the same level. 
He says that the situation is similar in all comparison. If tilings may 
be juxtaposed they can be compared; if not, the comparison is 
bound to be bad. There is no question of illusion here, merely of 
convenience of manipulation. Juxtaposition is frequently important, 
not for the practical convenience of comparison, but because we 
must know whether the witness has discovered the right juxtaposi- 
tion. Only if he has, can his cohiparisbn have been good. To 
discover whether he has, requires careful examination. 

Conception and interpretation are considerably dependent on the 
interest which is brought to the object examined. There is a story 
of a child’s memory of an old man, which was not a memory of 
the whole man, but only of a green sleeve and a wrinkled hand 
' presenting a cake of chocolate. The child was interested only in 
the chocolate, and hence, understood it spd its nearest environment 
— the hand and the sleeve. We may easily observe similar cases. 
In some great brawl witness may have seen only what was hap- 
pening to his brother. The numismatist may have observed only 
a bracelet tnth a rare coin in a heap of stolen valuables. In a long 
^anarchistic speech the witness may have heard only what threatened 
his own welfare. And so on. The very thing looks different if, 
for whatever reason, it is uninteresting or intensely interesting., 
A color is quite different when it is in fashion, a flower different 
when we know it to be artificial, the sun is brighter at home, and 
home-grown fruit tastes better. But there is still another group 
• of specific influences on our conceptions and interpretations, the 
examples of which have beeif increasing unbrqjcenly. One of these 
is the variety in the significance of words. Words have become 
symbols of concepts, and simple words have conie to mean involved 
mathematical and philosophical ideas. It is conceivable that two 
men may coiyiote quite different things by the word “symbol.” 
An^i even in thinking and construing, in making use of perceived 
facts, different concejJtions may arise through presenting the fact 
to another with symbols, that to him, signify different things. The 
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difference may perhaps^ not be great, but when it is taken in coimec- 
tion with the associations and suggestions of the word used, small 
mistakes multiply and the result is quite different from what it 
might have been if another meaning had been the starting-point* 
The use of foreign words, in a sense different from that used by us, 
may lead us far astray. It must be borne in mind that the meaning 
of the foreign word frequently does not coincide with the sense it 
has in the dictionary. Hence, it is dangerous in adducing evidence 
to use foreign expressions when it is important to adhere strictly to a 
singte meaning. Taine says, correctly: Love and amour, girl and 
jeune fille, song and chanson, are not identical although they are 
substituted for one another.” It is, moreover, pointed out that 
children, especially, are glad to substitute and alter ideas for which 
one word stands, so that they expand or contract its meaning hap- 
hazard. Bow-wow may first nlean a dog, then a horse, then all 
animals, and a child who was once shown a fir tree in the foresf® 
said it wasn’t a fir tree, for fir trees come only at Christmas. 

This process is not confined to children. At one time or another 
we hear a word. As soon as we hear it we connect it with an idea. 
This connection will rarely be correct, largely because we have heard 
the word for the first time. Later, we get our idea from events in 
which this word occurs, pf course, in connection with the object 
we instantaneously understand the word to mean. In time we learn 
another word, and word and meaning hhve changed, correctly 
or incorrectly. A comparison of these changes in individuals 
would show how easy Iboth approximations apd diversifications in 
meaning are. It must follow that any number of misundersfandings^ 
can develop, and many an alteration in the conception of justice 
and decency, considered through a long period, may become very 
significant in indicating the changes in the meaning of words. Many 
a time, if we bear thoroughly in mind the mere changes in the meaning 
of the word standing for a doubtful fact, we put ourselves in possession 
of the history of morals. Even the most important quarrels would ^ 
lapse if the quarreling persons could get emotionally at the intent 
of their opponent’s words. 

In this connection questions of honor offer a broad field of examples. 

It is well known that German is rich in words that show perso&al 
dislikes, and also, that the greater portion of these words are harm- 
less in themselves. But one man understands this, me other tl&t, 
when he hears the words, and finally, German* is in the curious posi- 
tion of being the cause of the largest number of attacks on honor 
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and of caipi^ of slander in the world. Where the Frenchman laug^ 
and becomes witty, 'the Gkirman grows sullen, insulting, and looks 
for trouble. Th& French call sensitiveness to insignificant and worth- 
less things, the German way of quarreling (faire querelle d’allemand). 
Many a slander case in court is easily settled by showing people 
the value of Ijie word. Many who complained that they were called 
a creature, a person, etc., went away satisfied as soon as the whole 
meaning of the words had been explained to them. 

In conclusion, just a word concerning the influence of time on 
conception. Not the length of past time, but the value of the time- 
span is what is important in determining an event. According to 
Herbart, there is a form of temporal repetition, and time is the form 
of repetition. If he is right it is inevitable that time, fast-moving 
or slow-moving, must influence thq conception of events. It is 
, . well-known that monotony in the run of time makes it seem slow, 
while time full of events goes swiftly, but appears long in memory, 
because a large number of points have to be thought through. Mtin- 
sterberg shows that we have to stop at every separate point, and so 
time seems, in memory, longer. But this is not universally valid. 
Aristotle had already pointed out that a familiar road appears to 
be shorter than an unfamiliar one, and this is contradictory to the 
first proposition. So, a series of days flies away if we spend them 
quietly and calmly in vacation in the country. Their swiftness is 
surprising. Then when something of importance occurs in our 
life and it jfi directly succeeded by a calm^ eventless period, this 
seems v^ long in memory, although it should have seemed long 
when it occurrod, and short in the past. These and similar pheno- 
mena are quite unexplained, and all that can be said after numerous 
experiments is, that we conceive short times as long, and long times 
as short. Now, we may add the remarkable fact that most people 
have no idea of the duration of very small times, especially of the 
minute. Ask any individual to sit absolutely quiet, without counting 
or doing anything else, and tq indicate the passing of each minute 
up to five. He will say that the five minutes haf e passed at the end 
of never more than a minute and a half. So witnesses in estimating 
tim^ will make mistakes also, and these mistakes, ^d other nonsense, 
are written into the protocols. 

ftrc two means of correction. Fither have the witness 
determine the time ih^terms of some familiar form, i. e., a pater- 
noster, etc., or give him the •watch and let him observe the second 
hand. In the latter case he will assert that his ten, or his five, or 
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bis twmty minutes were, at most, no more than a half or a wlk^ 
mintilte. 

TJlie problem of time Is still more difficult wherr the examination 
has to be made with regard to*the estimation of still longer periods — 
weeks, months, or years. There is no means of making any test. 
The only thing that experience definitely shows is, that the certainty 
of such estimates depends on their being fixed by d&tinct events. 
If anybody says that event A occurred four or five days before event 
B, we may believe him if, e. g., he adds, “ For when A occurred we 
began to cut com, and when B occurred we harvested it. And 
between these two events there were four or five days.” If he can 
not adduce similar judgments, we must never depend upon him, 
for things may have occurred which have so influenced his conception 
of time that he judges altogether falsely. 

It often happens in such cases that defective estimates, made in 
the course of lengthy explanations, suddenly become points ot 
reference, and then, if wrong, are the cause of mistakes. Suppose 
that a witness once said that an event occurred four years ago. 
Much later an estimation of the time is undertaken which shows 
that the hasty statement sets the event in 1893. And then all the 
most important conclusions are merely argued from that. It is best, 
as is customary in such cases, to test the uncertainty and incorrect-, 
ness of these estimates of time on oneself. ^It may be assumed that 
the witness, in the case in question, is likely to have made a better 
estimate, but it may equally be assumed that he has^not done so. 
In short, the conception of periods of time can not be dealt, with to<j 
cautiously. , 

Section 84. (e) Nature and Nurture. 

Schopenhauer was the first to classify people according to nature 
and nurture. Just where he first used the categories I do not know, 
but I know that he is responsible for them. “ Nature ” is physical 
and mental character and disposition, taken most broadly; “nur-* 
ture ” is bringing up, environment, studies, scholarship, and experi- 
ence, also in the broadest sense of those words. Both together ^ 
present what a man is, what he is able to do, what he wants tq do. 
A classification, then, according to nature and nurture is a classifi- 
cation according to essence and character. The influence of a n^h’s 
nature on his face, we know, or try to know, but what criminal 
relationships his nurture may develop for us, we are altogether 
Ignorant of. There are all sorts of intermediaries, connections and 
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differeiu^ between what the goddess.of dvSization finds to prise> 
and whai can be justified only by a letum to sunplidty and natuie. 

Section 85 . i. The Influence of Nurture, 

Criminologically the influence of nurture on mankind is important 
if it can explain the development of morality, honorableness» and 
love of truth. The criminalist has to study relations, actions, and 
assertions, to value and to compare them when they are differentiable 
only in terms of the nurture of those who are responsible for them. 
The most instructive works on this problem arc those of Tarde»^ 
and Oelzelt-Newin.* Among the older writers Leibnitz had already 
said, “ If you leave education to me 1*11 change Europe in a century.” 
Descartes, Locke, Helvetius assign to nurture the highest possible 
value while Carlyle, e. g., insists ihkt civilization is a cloak in which 
wild human nature may eternally bum with hellish Are. For modems 
it is a half-way house. Ribot says that training has least effect at 
the two extremes of humanity — little and transitively on the idiot» 
much on the average man, not at all on the genius. I might add 
that the circle of idiots and geniuses must be made extremely large, 
for average people are very few in number, and the increase in 
intellectual training has made no statistical difference on the curve 
of crime. This is one of the conclusions arrived at by Adolf Wagner ® 
whicli corroborates the* experience of practising lawyers and we 
who have had, during the growth of popular education, the oppor- 
tunity to *make observations from the criminalistic standpoint, 
know nothing^ favorable to its influence. If the general assertion 
is tme that increased national education has reduced brawling, 
damages to property, etc., and has increased swindling, misap- 
propriations, etc., we have made a great mistake. For the psycholo- 
gical estimation of a criminal, the crime itself is not definitive; 
there is always the question as to the damage this individual has 
done his own nature with his deed. If, then, a peasant lad hits his 
neighbor with the leg of a chair or destroys fencgs, or perhaps a whole 
village, he may still be the most honorable of youths, and later grow 
up into a universally respected man. Many of the best and most 
useful village mayors have been guilty in their youth of brawls, 
damages to jyxiperty, resistance to authority, and similar things. 

^ G. Tarde:^ La Philosophie Finale. Lyon 1890. La Criminality Compared 
1886. Les I^is de Tlmiftition. 1890. Psych. Economique. 1902. 

^ Kosmodioee. Leipzig and Vienna 1897. 

^A. Wagner: Statistisch-anthropologische Untersuchung. Hamburg 186t. 
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But if a man has onc^ swim^ed or killed anybody* he hiH lost his 
honor, and* as a rule* remains a scoundrel for the rest of his life* If 
for criminals of the first kind we substitute the latter type we get 
a v£ry bad outlook. 

Individuals yield similar experiences. The most^ important 
characteristic of a somewhat cultivated man who not only is able 
to read and to write* but makes some use of his knowledge* is a loudly- 
expressed discontent with his existence. If he once has acquired 
the desire to read* the little time he has is not sufficient to satisfy 
it* and when he has more time he is always compelled to lay aside 
his volume of poetiy to feed the pigs or to clean the stables. He 
learns* moreover* of a number of needs which he can not satisfy 
but which books have instilled in him* and finally* he seeks illegal 
means* as we criminalists know* for their satisfaction. 

In many countries the law &f such cases considers extenuating 
circumstances and defective bringing-up* but it has never yet oc- 
curred to a single criminalist that people might be likely to commit 
crime because they could not read or write. Nevertheless* we are 
frequently in touch with an old peasant as witness who gives the 
impression of absolute integrity* reliability* and wisdom* so much so 
that it is gain for anybody to talk to him. But though the black 
art of reading and writing Jias been foreign to him through the whole 
oT his life* nobody will have any accusation to make against him 
about defective bringing-up. 

The exhibition of unattainable goods to the mass of mankind is 
a question of conscience^ We mus^ of course* assume thal deficiency'^ 
in education is not in itself a reason for doubting ihe witness* or 
for holding an individual inclined to crime. The mistakes in bring- 
ing-up like spoiling* rigor* negl^* and their consequences* laziness* 
deceit* and larceny* have a sufficiently evil outcome. And how far 
these are at fault* and how far the nature of the individual himself* 
can be determined only in each concrete case by itself. It will not 
occur to anybody to wish for a return to savagery and anarchy 
because of the low v^ue we set on thef training of the mind. There 
is still the business of moral training* and its importance can not be 
overestimated. Considering the subject generally* we may say that 
the aim of education is the capacity of sympathizing with the feeling* 
understanding* and willing of other minds. This might be supj^le- 
mented* perhaps* also with the limitation that the sympathy must 
be correct* profound* and implicative* for external* approximate* or 
inverted sympathy will obviously not do. The servant girl knows 
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c^noernil^; W master only his manner of quArreling and his manlier 
of spittii% but is absolutdy imaffected by, and strange to his^inner 
life. The darker^ aspects of culture and civilization are most obvious 
in the contacts of mankind. 

When we begin to count an intelligent sympathy, it must follow* 
that the synjpathy is possible only with regard to commonly con- 
ceivable matters; that we must fundamentally exclude the essential 
inward construction of the mind and the field of scientific morality. 
Hence we have left only religion, which is the working morality of 
the populace. 

According to Goethe, the great fundamental conflict of history 
is the conflict of belief with doubt. A discussion of this conflict is 
unnecessary here. It is mentioned only by way of indicating 
that the sole training on which tjie criminalist may rely is that 
of real religion. A really religious person is a reliable witness, 
and when he is behind the bar he permits at least the as- 
sumption that he is innocent. Of course it is difficult to de- 
termine whether he is genuinely religious or not, but if gen- 
uine religion can be established we have a safe starting point. 
Various authors have discussed the influence of education, pro 
and con. Statistically, it is shown that in Russia, only 10% of 
the population can read and write, and still of 36,368 condemned 
persons, no fewer than ^26,944 were literate. In the seventies the 
percentage of criminals in Scotland was divided as follows, 21% 
absolutely jyiterate, 52.7 half educated; 26^% well educated. 

• The nsligious statistics are altogether worthless. A part of them 
have nothing tto do with religion, e. g., the criminality of Jews. 
One part is worthless because it debris only with the criminality of 
baptized Protestants or Catholics, and the final section, which might 
be of great interest, i. e., the criminality of believers and unbelievers; 
is indeterminable. Statistics say that in the country A in the year 
n there were punished x% Protestants, y% Catholics, etc. Of what 
use is the statement? Both among the x and the y percentages 
there were many absolute unbelievers, and it 4S indifferent whether 
they were Protestant or Catholic unbelievers. It would be in- 
teiQpsting to know what percentage of the Catholics and of the 
Protestants are really faithful, for if we rightly assume that a true 
believer rarely commits a crime, we should be able to say which 
religion from the vie^ point of the criminalist should be encouraged. 
The one which counts the greater percentage of believers, of course, 
but we shall never know which one that is. The numbers of flie 
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Protestant criminds, and thoM of tbe *^CathoHcs,’^%an no^' 
Jbelp tis in the least in this matter. r 

# Section 86. (a) The Views of ihe Uneducated, 

** To discourse is nature, to assimilate discourse as ^t is given, is 
culture.” With this statement,* Goethe has shown where the defi- 
ciencies in culture begin, and observation verifies the fact that the 
uncultured person is unable to accept what is told him as it is told 
him. This does not mean that uncultured people are unable to 
remember statements as they are made, but that they are unable 
to assimilate any perception in its integrity and to reproduce it 
in its natural simplicity. This is the alpha and the omega of every 
thing observable in the examifuation of simple people. Various 
thinkers in different fields have noted this fact. Mill, e. g., observes 
that the inability to distinguish between perception and inference 
is most obvious in the attempt of some ignorant person to describe 
a natural phenomenon. Douglas Stewart notices that the village 
apothecary will rarely describe the simplest case without immediately 
making use of a terminology in which every word is a theory. The 
simple and title presentation of the phenomenon will reveal at once 
whether the mind is able to*^ give an accurate interpretation of nature. 
This suggests why we are frequently engaged in some much-involved 
process of description of a fact, in itself simple. It has been presented 
to us in this complicated fashion because our informants did not 
know how to speak simply. So Kant; “ The testimony of oommcupi «> 
people may frequently be intended honestly, but it is not oj^h 
reliable because the witnesses have not the habit of prolonged atten- 
tion, and so they mistake what they think themselves for what they 
hear from others. Hence, even though they take oaths,; they can 
hardly be believed.” Hume, again, says somewhere in the Essay, 
that most men are naturally inclined to differentiate their discourse, , 
inasmuch as they see their object froin one side only, do not think 
of the objections, ahd conceive its corroborative principles with 
such liveliness that they pay no attention to those which look another 
way. Now, whoever* sees an object from one side only does not see 
it as it comes to him, and whoever refuses to think of objectioUs, has 
already subjectively colored his objects and no longer sees them 
as they are. ^ c 

Jn this regard it is interesting to note the tendency of uneducated 
people to define things. They are not interested in the immediate 
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in its abstra^ form. The ^ainple of this k 
the famoyS barrack-room definition of honor: Hodbr is that thing 
belonging to the man who has it. The same fault is committed by 
anybody who fails to apprehend the whole as it comes, but perceiVes 
only what is most obvious and nearest. Mittermaier has pointed 
out that the light-minded, accidental witness sees only the nearest 
characteristics. Again, he says, ‘‘ It is a well-known fact that 
uneducated people attend only to the question that was asked them 
last.”^ This fact is important. If a witness is unskilfully asked in 
one breath whether he murdered A, robbed B, and stole a pear 
from C, he will probably answer with calmness, “ No, J have not 
stolen a pear,” but he pays no attention to the other two portions 
of the question. This characteristic is frequently made use of by 
the defense. The lawyers ask some important witness for the prosecu- 
^ tion: “ Can you say that you have been how the accused entered 
the room, looked around, approached the closet, and then drew the 
watch toward himself? ” The uneducated witness then says dryly, 
** No, I can not say that,” although he has seen everything except 
the concealment of the watch. He denies the whole thing solely 
5 he has been able to attend to the last portion of the question 
It is very easy to look out for these characteristips, by simply 
^ot permitting a number of questions in one, by having questions 
put in the simplest and clearest possible form. Simple questions 
are thankfully received, and get better answers than long, or tricky 
ones. 

^ For tlje same reason that prevents uneducated people from ever 
seeing a thing ^as it comes to them, fheir love of justice depends 
on their eagerness to avoid becoming themselves subjects of in- 
justice. Hence, weak people can never be honest, and most un- 
educated people understand by duty that which others are to do. 
Duty is presented as required of all men, but it is more comfortable 
to require it of others, so that it is understood as only so required. 
• It may be due to the fact that education develops quiet imper- 
turbability, and that this is conducive to corregter vision and more 
adequate objectivity in both events and obligations. 

There is another series of processes which are characteristic of 
the point of view of the uneducated. There is, e. g., a peculiar 
recurring mental process with regard to the careful use of life pre- 
servers, fire extinguishers, and other means of escape, which are to 
be used hastily in case of need. They are found always carefully 

1 Die Lehre vom Beweise. Darmstadt 1843. * . 




^ iCBIMINAL FSTCH0IXK3Y 



duuned np, or liidde> in dosets by the ignonuit. Hun jb'ponnSble 
only if the ideoirof protecting oneself against sudden nee4 does not 
make itself effective as, such, but is forced out of the inind by the 
desire to protect oneself against theft. 

Why must the uneducated carefully feel everything that is shown 
them, or that they otherwise find to be new? Children even smell 
such things, while educated people are satisfied with looking at 
them. The request in public places, “Do not touch,” has very 
good reason. I believe that the level of culture of an individual 
may be determined without much mistake, by his inclination to 
touch or not to touch some new object presented him. The reason 
for this desire can hardly be established but it is certainly the wish 


of the uneducated to study the object more fundamentally and 
hence, to bring into play other senses than that of sight. It may 
be that the educated man sees^more because he is better trained in ^ 
careful observation, so that the uneducated man is really compelled 
to do more than merely to look. On the other hand, it may be that 
the uneducated man here again fails to perceive the object as it 
is, and when it appears to him as object A, or is indicated as that 
object, he is inclined to disbelieve, and must convince himself b^ 
careful feeling that it is really an A.^ It may be, again, that “ train1|| 
of association ” can help \o explain the matter. 

That an understanding of the character of an object is dependent 
on training and educated observation has been verified many times, 
incidentally, also by the fact that the uneducated find it difficult 
to get on with representations. Now this can not be accounted fo^ 
by only their defective practice. The old, but inst^ctive sjtory ol 
the peasant-woman who asked her son what he was reading, the 
black or the white, repeats itself whenever uneducated people are 
shown images, photographs, etc. For a long time I had not noticed 
that they see the background as the thing to be attended to. When, 
for example, you show an uneducated man a bust photograph, it 
may happen that he perceives the upper surroundings of shoulder * 
and head as the lower contours of the Background which is to indicate 
some fact, and if these contours happen to be, e. g., those of a dog, 
the man sees “ a white dog.** This is more frequent than we thj^f 
and hence, we must pay little attention to failures to recognize 
people in photographs.^ One more story by way«of examplg — 
that of a photographer who snapped a dozen j)aradmg young drag- 


1 a. H. Gross's Archiv, H, 140; HI, 360; VII, 156. 
**Cf. H. Gross's Archiv, VII, 160. 
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ooiis/and^ gotten the addresses^ but nolf the street nuniberd'' of 
their pasSiits. He sent for that reason to the tn^ve parents, for 
inspection^ a photograph each with the notice that if some mistake 
had occurred he would rectify it. But not a parent complainM of 
the photographer’s failure to have sent them the pictures of their 
,own children. Each had received a soldier, and appeared to be quite 
satisfied with the correctness of his image. Hence it follows again, 
that denials of photographic identity by the uneducated are alto- 
gether without value. 

In another direction images have a peculiar significance for children 
and ignorant people, because they show ineradicable ideas, par- 
ticularly with regard to size. Nobody recalls any book so vividly 
as his first picture book and its contents. We remember it even 
though we are convinced that the people who made our picture 
book were quite mistaken. Now, as it frequently happens that the 
sizes are incorrectly reproduced, as when, e. g., a horse and a reindeer 
occur in the same picture, and the latter seems bigger than the former, 
the reindeer appears in imagination always bigger. It does not 
matter if we learn later how big a reindeer is, or how many times we 
have seen one, we still find the animal “ altogether too small, it 
must be bigger than a horse.” Educated adults do not make this 
.mistake, but the uneducated do, and many false statements dep>end 
on ideas derived from pictures. If their derivation is known we may 
discover the source of tlie mistake, but if the mistake occurred un- 
consciously,^ then we have to combine the circumstances and study 
,further,to Sind the reason. 

Fin^^lly, th^ general influence of the failure of ignorant people to 
see things as they are, upon their feeling-tone is shown in two char- 
acteristic stories. Bulwer tells of a servant whose master beat him 
and who was instigated to seek protection in court. He refused 
indignantly inasmuch as his master was too noble a person to be 
subject to law. And Gutberlet tells the story of the director of police, 
Serafini, in Ravenna, who had heard that a notorious murderer had 
thmatened to shoot him. Selafini had the assassin brought to him, 
gave him a loaded pistol and invited him to shoot. The murderer 
gr^w pale and Serafini boxed his ears and kicked him out. 

^ • 

Section 87 . ( 3 ) One-Sided Education, 

Just a few words about the considerable danger in the testimony 
presented by persons of one-sided education. Altogether uneducated 



p^ple warn us in ih&r own Way, but people who luilre a 
. amount of training, in at least one direction, impress us to 'such a 
degree that we assume them to be otherwise also educated and thus 
get involved in mistakes. 

It is hard to say correctly what constitutes an educated man. 
We demand, of course, a certain amount of knowledge, but we da 
not know the magnitude of that amount of knowledge, and still 
less its subject matter. It is remarkable that our time, which has 
devoted itself more than all others to natural science, does not 
include knowledge of such science in its concept of the educated man. 
Some ignorance of history, or of the classics, or even of some modem 
novels, failure to visit the theaters and the picture exhibitions, 
neglect of French and English, etc., classifies a man at once as lacking 
essential culture.” But if he knows these things, and at the same 
time exhibits in the most naive way an incredible ignorance of 
zoology, botany, physics, chemistry, astronomy, etc., he still 
remains "^an educated man.” The contradiction is inexplicable, 
but it exists, and because of it, nobody can definitely say what is 
meant by a one-sided education. The extent of one-sidedness is, 
however, illustrated by many examples. We mention only two. 
Linnaeus’ own drawings with remarks by Afzelius show that in 
spite of his extraordinaiy** knowledge of botany and his wondeiful 
memory, he did not know a foreign language. He was in HoUand 
for three, years, and failed to understand even the Dutch language, 
so very similar to his ovgti. It is told of Sir Humphrey, Davy, thiit 
during the visit to the Louvre, in Paris, he admired the extragidinary 
carving of the frames of the pictures, and the splendid material of 
which the most famous of the Qreek sculptures were made. 

Now, how are we to meet people of this kind when they are on 
the witness stand? They offer no difficulty when they tdl us that 
they know nothing about the subject in question. Suppose we have 
to interrogate a philologist on a subject which requires only that 
amount of knowledge of natural science which may be presupposed 
in any generally educated individual. ^ If he declares honestly that 
he has forgotten everything he had learned about the matter in 
college, he is easily, dealt with in the same way as “ uneduca^pd 
people.” n, however, he is not honest enough immediately to 
confess his ignorance, nothing else will do except to make him |ee 
his position by means of questions, and even then, to proceed care- 
fully. It would be conscienceless to try to spare this man while 
anbther is shown up. 
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The sai^ attitude must be takeji#toward iiutbdidacts and dilet* 
tantes measure the value of their knowledge by the 

amount of effort«they had to use in getting it, and hence, always 
overestimate their acquirements. It is to be observed that they 
assert no more than their information permits thein to, and their 
personalily is easily discoverable by the manner in' which they 
present their* knowledge. The self-taught man is in the end only 
the parvenu of knowledge, and just as the parvenu, as such, rarely 
eonceals his character, so the autodidact rarely conceals his character. 

There is an additional quality of which we must beware — that 
is the tendency of experts to take pride in some different, incidental, 
and less important little thing than their own subject. Frederick 
the Great with his miserable flute-playing is an example. Such 
people may easily cause mistakes. The knowledge of their attainment 
in one field causes us involuntarily to respect their assertions. Now, 
if their assertions deal with their hobbies many a silly thing is taken 
at its face value, and that value is counterfeit. 

Section 88 . (4) Inclination. 

Whether a scientific characterization of inclination is possible, 
whether the limits of this concept can be determined, and whether 
it is the result of nature, culture, or both together, are questions 
which can receive no certain answer. We shall not here speak of 
individual forms of inclination, i. e., to drink, to gamble, to steal, 
etc., for tff&e are comparatively the most^diflBcult of our modem 
problems. We shall consider them generally and briefly. Trees 
and men, says the old proverb, fall as they are inclined. Now, if 
we examine the inclination of the cbuntless fallen ones we meet in 
our calling we shall have fewer difficulties in qualifying and judging 
their crimes. As a rule, it is difficult to separate inclination, on the 
one hand, from opportunity, need, desire, on the other. The capacity 
for evil is a seduction to its performance, as Alfieri says somewhere, 
and this idea clarifies the status of inclination. The ability may 
often be the opportune cause of the development of an evil tendency, 
and frequent success may lead to the assumption of the presence of 
an inclination. * 

Maudsley* points out that feelings that have once been present 
leave their unconscious residua which modify the total character 
and even reconstrucf the moral sense as a resultant of particular 
experiences. That an inclination or something similar thereto might 
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develop in this way is eertiun, for we may even inherit an indinatioii, 
— but only under certain conditions. This fact is substantiated by 
the characteristics of vagabonds. It may, perhaps, be said that the 
enfdrcement of the laws of vagabondage belongs to the most in- 
teresting of the pyschologicai researches of the criminal judge. Even 
the difference between the real bona fide tramp, and the poor devil 
who, in spite of all his effort can get no work, requires the con- 
sideration of a good deal of psychological fact. There is no need of 
description in such cases; the difference must be determined by the 
study of thousands of details. Just as interesting are the results of 
procedure, especially Certain statistical results. The coiurse of long 
practice will show that among real tramps there is hardly ’ever an 
individual whose calling requires very hard or difficult work. Peas- 
ants, smiths, well-diggers, mountaineers, are rarely tramps. The 
largest numbers have trades which demand no real hard work and < 
whose business is not uniform. Bakers, millers, waiters are hence 
more numerous. The first have comparatively even distribution of 
work and rest; the latter sometimes have much, sometimes little 
to do, without any possible evenness of distribution. Now, we should 
make a mistake if we inferred that because the former had hard work, • ^ 
and an equivalent distribution of wdrk and rest, they do not become 
tramps, while the latter, larking these, do become tramps. In truth, 
the former have naturally a need and inclination for hard work 
and uniform living, have, therefore, no inclination to tramping, and 
have for that reason chosen their difficult calling. The latter, on the ‘ 
other hand, felt an inclination for lighter, more irregular wo^k;, i. e., 
were already possessed of an inclination for vagabon(]age, and had, 
hence, chosen the business of baking, grinding, or waiting. The real 
tramp, therefore, is not a crimmal. Vagabondage is no doubt the 
kindergarten of criminals, because there are many criminals among 
tramps, but the true vagabond is one only because of his inclination' 
for tramping. He is a degenerate. 

Possibly a similar account of other types may be rendered. If 
it is attained by me^ans of a statistic developed on fundamental 
psychological principles, it would give us ground for a number of 
important assumptions. It would help us to make parallel inferences, 
inasmuch as it wol&ld permit us to determine the fundamental 
inclination of the person by considering his calling, his way of '^- 
prbaching his work, his environment, his choice of a wife, his pre- 
ferreid pleasures, etc. And then we should be^able to connect this 
inclination with the deed in question. It is difficult to fix upon the 
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relittion be|ii^n inclination and duo^^ter, and the agreement will 
be only gei^al when a man’s character is called all. those things to 
which he is naturally, or by education^ inclined. But it is certain 
that a good or bad character exists only then when its maxima of 
desire and action express themselves in fact. The emphasis must be 
on the fact; what is factual may be discovered* and these discoveries 
may be of use? 


Section 89. (5) Other Differences. 

The ancient classification of individuals according to temperaments 
is of little use. There were four of them, called humors, and a 
series of characteristics was assigned to each, but not one of them had 
all of its characteristics at once. Hence temperaments determined 
according to these four categories do mot really exist, and the cate- 
* gorical distinction can have no practical value. If, however, we make 
use of the significant general meaning of temperament, the apparatus 
of circumstance which is connected with this distinction becomes 
superfiuous. If you call every active person choleric, every truculent 

» one sanguine, eveiy thoughtful one phlegmatic, and every sad one 
melancholy, you simply add a technical expression to a few of the 
thousands of adjectives that describe these things. These four 
forms are not the only ones there are. Apart from countless medial 
and transitional forms, there are still large numbers that do not fit 
in any one of these categories. Moreover, temperament alters with 
age, health, ^Ikperience, and other accidents, «o that the differentia- 
tion is dot even justified by the constancy of the phenomenon. 
Nevertheless, it* is to some degree significant because any form of it 
indicates a ceHain authority, and because each one of these four 
categories serves to connect a series of phenomena and assumes this 
connection to be indubitable, although there is absolutely no neces- 
sity for it. When Machiavelli says that the world belongs to the 
•phlegmatic, he certainly did not have in mind that complex of 
phenomena which are habitually understood as the characteristics 
of the phlegmatic humor. He wanted simply to say that extremes 
of conduct lead to as little in the daily life as in politics; that every- 
. thiif{g must be refiected upon and repeatedly tested before its realiza- 
tion is attempt^; that only then can progress, even if slow, be made. 
If hi had smd, the world belongs to the cautious or refiective person, 
we should not have found his meaning to be different. 

When we seek clearly to understand the nature and culture <jf 
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an individual, an investigation into Ms temperament does not hdp 
us in the least. Let us consider then, some "other diaracteristic on 
which is based the jud^ent of individuals. The proverb says that 
laughter betrays a man. If in the theater, you know the subject 
of laughter, the manner of laughter, and the point at which laughter 
'first occurred, you know where the most educated and the least 
educated people are. Schopenhauer says that the intelligent man 
finds everything funny, the logical man nothing; and according to 
Erdmann (in tlber die Dummheit), the distressing or laughable* 
characteristics of im object, shows not its nature, but the nature 
of the observer. It would seem that the criminalist might save 
hiniself much work by observing the laughter of his subjects. The 
embarrassed^ foolish snickering of the badly observing witness; the 
painful smile of the innocent prisoner, or the convicted penitent; the 
cruel laughter of the witness glad of the damage he has done; the 
evil laughter of the condemning accomplice; the happy, weak* 
laughter of the innocent who has adduced evidence of his innocence, 
and the countless other forms of laughter, all these vary so much 
with the character of the laugher, and are so significant, that hardly 
anything compares with them in value. When you remember, more- 
over, that concealment during laughter is not easy, at least at the 
moment when the laughter ceases, you see how very important 
laughter may be in determining a case. 

Of equal importance with laughter arc' certain changes which 
may occur in people during a very short time. If we observe in the 
course of the daily lifo> that people, without any apparent reason, 
so change that we can hardly recognize them, the changed becomd^ 
ten times more intense under the influence of guiltf or even of im- 
prisonment. Somebody said that isolation has revealed the greatest 
men, the greatest fools, and the greatest criminals. What, then, 
might be the influence of compulsory isolation, i. e., of imprisonment! 
We fortunately do not live in a time which permits imprisonment 
for months and years in even the simplest cases, but under certain® 
circumstances even a few days^ imprisonment may completely alter 
a person. Embitterment or wildness may exhibit itself, just as 
sorrow and softness, during the stay under arrest. And hence, the 
criminalist who dews not frequently see and deal with his subjects * 
does not perform his duty. I do not mean, of course, that he should 
see them for the purpose of getting a confession oiit of an attacSt of 
morbidity; I mean only, that this is the one way of getting a just 
and correct notion of the case. Every criminalist of experience will 
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grant thatlie sees the event, particularly the motives of the crimimJ, 
otherwise after the first examination than after the later ones, and 
that his iater notjons are mainly the more correct ones. If we set 
aside the unfortunate cases in which the individual held for* ex- 
amination is instructed by his prison-mates and becomes still more 
spoiled, 1 might permit myself the assertion that imprisonment tends 
to show the Individual more correctly as he is; that the strange 
surroundings, the change from his former position, the opportunity to 
think over his situation may, if there are no opposing influences, 
help the criminalist a great deal, and this fact is confirmed in the 
superior results of later to earlier examination!^. 

In addition, the bodily condition and the health of the prisoner 
change almost always. The new mode of life, the different food and 
surroundings, the lack of movement, the moral effect, work directly 
on the body, and we must confess, unfortunately, on health. There 
* are, however, cases in which health has been improved by imprison- 
ment, especially the health of people who have led a wild, irregular, 
drunken life, or such who have had to worry and care too much. 
But these are exceptions, and as a rule the prisoner’s physique 
suffers a great deal, but fortunately for a short time only. The 
influence of such effects on the mind is familiar. The bodily mis- 
fortune gives a wide opening for completo^ change in moral nature; 
health sustains the atheist in darkness. This fact, as mentioned by 
Bain, may serve to expl&in the origin of many a confession which 
has saved an innocent person at the last moment. 

Nor must^'Ve forget that time — and for the prisoner, imprison- 
ment is time endowed with power — effects many an adjustment of 
extremes. We\now that utter evil is as rare as perfect virtue. 
We have nothing to do with the latter,*but we almost as infrequently 
meet the former. The longer we deal with “ bad men,” the more 
inclined are we to see the very summit of devilment as the result 
of need and friendlessness, weakness, foolishness, flightiness, and 
•just simple, real, human poorness of spirit. Now, what we find 
so redistributed in the course ofyears, we often fipd crushed together 
and fallen apart in a short time. Today the prisoner seems to us 
the most dreadful criminal; in a few days, we have calmed down, 

' havd learned to know the case from another sidet the criminal has 
shown his real q^ature more clearly, and our whole notion of him has 
chan{[ed. 

I frequently think df the simple story of Charles TUTs sudden 
entry into Dresden. The city fathers immediately called an ex* 
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traorcUnaiy sessbn forithe ne:d; day in order to discura 
, king supposed, what they should have done the day before. Eveiy 
. examined prisoner does .the same thing. ,When h^ leaves the court 
he is already thinking of what he should have said differently, and 
he repeats his reflections until the next examination. Hence, his 
frequently almost inexplicable variety of statements, and henoe» 
also, the need of frequent examination. 

Finally, there is the fact Mittermaier has pointed to — the im» 
portance of the criminalist’s own culture and character. "*If a 
girl testifies for her lover and against her brother, the question in 
judgment arises, whidi voice is the more powerful? The judge will 
not easily be able to divorce this standard of judgment from himself 
and his own view of life.” This is a frequent occurrence. You con* 
sider a difficult psychological case in all its aspects, and suddenly, 
without knowing how or why, you have found its solution: It 
must have been so and not otherwise; he has acted so and so for 
this reason, etc.” A close examination of such a definite inference 
will convince you that it is due to the pathetic fallacy, i. e., you 
have so inferred because you would have done so, thought and 
desired so, under similar circumstances. The commission of the 
pathetic fallacy is the judge’s greatest danger. 

Section 90. (6) Intelligence and Stupidity, 

The three enemies of the criminalist are evil natui^, untruth, and 
stupidity or foolishness. The last is not the least difficult. Nobody 
is safe from its attacks; it appears as the characteristic ^of mankind 
in general, in their prejudices, their preconceptions, ^eir selfishnesst 
and their high-riding nature.^ The criminalist has to fight it in 
witnesses, in jurymen, and frequently in the obstinacy, dunder- 
headedness, and amusing self-conceit of his superiors. It hinders 
him in the heads of his colleagues and of the defendant, and it is 
his enemy not least frequently in his own bead. The greatest 
foolishness is to believe that you are not yourself guilty of foolishness. • 
The cleverest people do the most ididtic things. He makes the most 
progress who keeps in mind the great series of his own stupidities, 
and tries to learn from them. One can only console oneself with 
the belief that nolSody else is better off, and that every stupidify 
a basis for knowledge. The world is such that every •foolishness gets 
somebody to commit it. 

Foolishn^ is an isolated property. « It is not related to intelligence 
fis cold to warmth. Cold is the absence of heat, but foolishness 
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is not thJy^noe of intelligence. Both arefpioperties that look in 
the same (potion. Hence, it is never possible to speak of intelligence 
or stupi^Of by itself. Whoever deals with one deals with the other, 
but it would be a mistake to conceive them as a developing Series 
at one end of which is intelligence, and at the other, stupidity. The 
transition is not only frequent, but there are many remarkable cases 
in which one passes into the other, gets mixed up with it, and covers 
it. Hence, a thing may often be at one and the same time intelligent 
and stupid, intelligent in one direction and stupid in another; and 
it is not incorrect, therefore, to speak of clever stupidities, and of 
clever deeds that are heartily foolish. * 

The importance of stupidity is due not only to the fact that it 
may lead to important consequences, but also to the difficulty of 
discovering it in certain cases. It is before all things correct, that 
foolish people often seem to be verf wise, and that as a rule, much 
intercourse alone is able to reveal the complete profundity' of a 
man’s foolishness. But in our work we can have little intercourse 
with the people whom we are to know, and there are, indeed, persons 
whom we take to be foolish at the first encounter, and who really 
are so when we know them better. And even when we have 
learned the kind and degree of a man’s foolishness, we have not. 
learned his way of expressing it, and thrtt discovery requires much 
wisdom. Moreover, an incredible amount of effort, persistence, 
and slyness is often made use of for the purpose of committing an 
immense act of foolishness. Every one of us knows of a number of 
criminal ci^s that remained unexplained ^for a long time simply 
*because some ^one related event could be explained by a stupidity 
so great as to be unbelievable. Yet the knowledge that such stu- 
pidity actually exists could explain many a similar matter, simply 
and easily. This is especially true with regard to the much discussed 
“ one great stupidity,” which the criminal commits in almost every 
crime. Assume that such a stupidity is impossible, and the explana- 
' tion of the case is also impossible. We must never forget that it 
is exactly the wise who refuse to think of the po^ibility of foolishness. 
Just as everything is clean to the cleanly, and everything is philo- 
sophic to the philosopher, everything is wise to the wise. Hence, 
he* finds it unintelligible that a thing may be*explained from the 
point of view^f pure unreason. His duty therefore, is, to learn as 
much and as accurately as possible about the nature of foolishness. 

There are, perhapil^, few hooks on earth that contain so many 
clever things as Erdmann’s little text “Concerning Foolishness^ ’* 
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, 0Sher die Dummheit). tErdmann staits with small eqperimices. For 
example, he once came early to the Hamburg Railway Sjb^tion and 
found in the waiting-room one family with many dufdren, from 
whose conversation he learned that they 'were going to visit a grand- 
father in Kyritz. The station filled up, to the increasing fear of the 
smaUest member of the family, a boy. When the station grew quite 
full he suddenly broke out; Look here, what do all'these^ people 
want of grandfather in Kyritz.” The child supposed that because 
he himself was travelling to Kyritz all other people in the same place 
could have had no different intention. . This narrowness of the point 
of view, the generalization of one’s own petty standpoint into a rule 
of conduct for mankind is, according to Erdmann, the essence of 
foolishness. How far one may go in this process without appearing 
foolish may be seen^from another example. When, in the sixties, 
a stranger in Paris <spoke admiringly of the old trees on a certain 
avenue, it was the habit of the Parisians to answer, “Then you 
also do not agree with Haussmann? ” because everybody knew about 
the attempt by the Parisian prefect, Baron Haussmann, to beautify 
Paris by killing trees. If, however, the trees in the churchyard of 
the little village are praised, and the native peasant replies, “So 
you know also that our Smith wants to have the trees chopped down,” 
the remark is foolish, because the peasant had no right to assume that 
the world knows of the intentions of the village mayor. 

Now, if you decrease the number of vievS^-points, and narrow the 
horizon, you reach a point where the circumference of ideas is identical 
with their center, and tfiis point is the kernel of stupidity, ^e idiot.^ 
Stupidity is the state of mind in which a man judgei| everything by 
himself. This again may be best illustrated by a figure of speech. 
If you go about a room and observe its contents you soon notice 
how the objects change place and appearance with the change in 
your point of view. If you look only through the key-hole, you do 
not, however, recognize that fact; everything seems equal. The 
idiot is he whose egoistic eye is the only key-hole through which he 
looks into the decorated parlor we cAU the world. Hence, the de- 
fective individual, Thomme bom6, who has real narrowness of mind, 
possesses only a small number of ideas and points of view, and 
hence, his outlook is restricted and narrow. The narrower his out- 
look, the more foolish the man. • ^ 

Foolishness and egoism are privileges of the child; we are all 
bom foolish ahd raw. Only light sharpens our wits, but as the proems 
is^very slow, there is not one of us who has not some blunt edges. 
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To distii^p^sh objects is to be clever; to* confound them>^ to be 
foolish. • fli^t one first notices in defective minds is the uncon- 
ditional universality of their remarks. The generalizations of sjtupid 
people are then unjustly called exaggerations. Where they say 
“ always,” the clever will say, “ two or three times.” The foolish 
man interrupts his fellow because he presses to the front as the only 
justified speaker. What is most characteristic of him is his attempt 
to set his ego in the foreground, “ I do this always,” “ This is one of 
my traits,” “ I do this thing in quite another way.” Indeed, every 
high grade of foolishness exhibits a certain amount of force whi(^ 
the fool in question uses to bring his personality forward. If he 
speaks about reaching the North Pole, he says, ” Of course, I have 
never been at the North Pole, but I have been at Annotook,” and 
whpn the subject of conversation is^some great invention, he assures 
us that he has not invented anything, but that he is able to make 
brooms, and incidentally, he finds fault with the invention, and the 
more foolish he is, the more fault he finds. 

These characteristics must, of course, be kept apart, and foolish- 
ness must not be confused with related qualities, although its extent 
or boundaries must not be fixed too absolutely. Kraus, e. g., dis- 
tinguishes between the idiot, the fool, the weak-minded, the idea-less, 
etc., and assigns to each distinguishing character-marks. But as the 
notions for which these expressions stand vary very much, this classi- 
fication is hardly justified. A fool in one country is different from 
a fool in appther, an idiot in the South frqpi an idiot in the North, 
• and even when various individuals have to be classified at the same 
place -and at the same time, each appears to be somewhat unique. 
If, for example, we take Kraus’s definitions of the idiot as one who 
is least concerned with causal relations, who understands them 
least, and who can not even grasp the concept of causation, we may 
say the same thing about the weak-minded, the untalented, etc. 
Kant says, rightly, that inasmuch as fools are commonly puffed-up 
and deserve to be degraded, ^the word foolishness must be applied 
to a ” swell-headed ” simpleton, and not t(T a good and honest 
simpleton. But Kant is not here distinguishing between foolishness 
amd simplicity, but between pretentiousness ipid kindly honesty, 
thus indicating the former as the necessary attribute of foolishness. 
Aqpther modb of distinction is to observe that forgetfulness is a 
quality of the simplelpn who is defective in attention, but not of the 
fool who has only a narrow outlook. Whether or not this is true, 
is hard to say. There is still another differentiation in which fooli^- 
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ness d&d simplicity are^distinguished by the lack of e^nt^ or the 
intehsily of attention. 

It js just as difficult to' determine what we mean^by nalvet4, and 
how to distinguish that from foolishness. That the concepts nowhere 
coincide is indubitable. The contact appears only where one is 
uncertain whether a thing is foolish or naive. The real fool is never 
naive, for foolishness has a certain laziness of thought which is 
never a characteristic of naivete. The great difficulty of getting at 
the difference is most evident in the cases of real and artificial naivet4. 
Many people make use of the latter with great success. To do so 
requires the appearance of sufficient foolishness to make the real 
simpleton believe that he is the cleverer of the pair. If the simpleton 
believes, the mummer has won the game, but he has not simulated ^ 
real foolishness; he has simulat^ naivete. Kant defines naivety 
as conduct which pays no attention to the possible judgment of 
other people. This is not the modem notion of naivet6,for nowadays 
we call naivete an uncritical attitude toward one^s environment, 
and its importance in our profession is, perhaps, due to the fact 
that — pardon me — many of us practise it; Naturalness, openness 
of heart, lovable simplicity, openness of mind, and whatever else 
the efflorescence of naivet6 may be called, are fascinating qualities 
in children and girls, but tlfey do not become the criminal judge. It 
is naive honestly to accept the most obvious denials of defendant and 
witness; it is naive not to know how the examinees correspond with 
each other; it is naive \o permit a criminal to talk thieves’ patter 
with another in your own hearing; it is still more naive tq speak * 
cordially with a criminal in this patter; it is naive no^ to know the 
simplest expressions of this patter; and it is most naive to believe 
that the criminal can discover his duty by means of the statutes, 
their exposition, and explanation; it is naive to attempt to impose 
on a criminal by a bald exhibition of slyness; and it is most naive 
of all not to recognize the na'ivetS of the criminal. A criminalist 
who studies himself will recognize how frequently he was naive 
through ignorance of the importance of apparently insignificant 
circumstances. “The greatest wisdom,” says La Rochefoucauld, 

; ** consists in knowing the values of things.” But it would be a mis- 
take to attempt always to bring out directly that alone which appears 
to be hidden behind the naive moment. The will ddes not thigk, 
but it must turn the attention of the mind to knowledge. It can not 
will any particular result of knowledge. It can only will that the 
xnihd shall investigate without prejudice. 
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The pro^ use of this good will will consist in trying, to put 

the quanti^ of intelligenoe and stupidity which may be tahen f or 
granted in the interlocutor. I have once shown that it is a neat 
mistake to suppose the criminal more foolish than oneself, but that 
one is not compelled to suppose him to be more intelligent than 
oneself. Un^ one can gain more definite knowledge of his natiire, 
it is best to l^eve him to be just as intelligent as oneself. This will 
involve a mistake, but rarely a damaging one. Otherwise, one may 
hit on the correct solution by accident in some cases, and make great 
mistakes in all others. 

Intelligence in the sense of wisdom is the'important quality in 
our interlocutor. The witness helps us with it, and the defendant 
deceives and eludes us by its means. According to Kant, a man is 
wise when he has the power of practical judgment. According to 
Ddmer, certain individuals have especial intuitive talents, others 
have capacity for empirical investigations, and still others for 
speculative synthesis. In the former, their capacity serves to render 
the object clearly, to observe it sharply, to analyze it into its elements. 
In the latter, there is the capacity for the synthesis, for the discovery 
of far-reaching relationships. Again, we hear that the wise head 
^.Invents, the acute mind discovers, the deep mind seeks out. The 
r first combines, the second analyzes, the third founds. Wit blends, 

‘ sharpness clarifies, deepness illuminates. Wit persuades, sharpness 
instructs, deepness convinces. 

In individual cases, a man is completely and suddenly understood, 
jperhapsii in terms of the following proverb; There are two kinds 
of silence, the silence of the fool and the silence of the wise man — 
both are clever.” Kant says, some^^here, that the witty person is 
free and pert, the judicious person reflective, and unwilling to draw 
conclusions. In a certain direction we may be helped, also, by 
particular evidences. So, when, e. g., Hering ^ says, “ One-sidedness 
is the mother of virtuosity. The work of the spider is wonderful, 
but the spider can do nothing else. Man makes a bow and arrow 
when he can get no prey in hi3 net, the spider goes hungry.” This 
distinguishes mechanical cleverness from conscious wisdom com- 
pletely. Of the same illuminating character are such salse dicta 
as: The fool never does what he says, the vSse man never says 

whjt he does.^* “ You can fool one man, but you can not fool all • 
men.” “ Stupidity is natural, wisdom is a product of art.” “ To 
depend on accident rs foolishness, to use accident is wisdom.” 

1 t)l)er das Ged&chtnis etc. Vienna 1876. * 
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There are stupidities wfaidi can be committed only by the wise*** 

Wisdom is as different from fooliidiness, as man from monkey/* 
** Fools speak what wise men think.” ” Understaading is deficient* 
but 'stupidity never is.” etc. These and countless other mairi ma 
help us considerably in individual cases* but give us np general 
characterization of the function of wisdom. We may* therefore* get 
some sort of pragmatic insight into the wisdom or unwisdom* of 
an action in the .assertion: To be wise is to be able to sacrifice 
an immediate petty advantage to a later and greater advantage.” 
This proposition seems not to have sufiScient scope* but on closer 
examination seems to*fit all cases. The wise man lives according to 
law, and sacrifices the petty advantage of immediate sensual pleasure, 
for the greater advantage of sustained health. He is prudent and 
sacrifices the immediate petty delights to the advantage of a care- 
free age. He is cautious in his speculation* and sacrifices momentary** 
doubtful* and hence* petty successes* to the greater later success 
of certain earning. He is silent, and sacrifices the petty advantage of 
appearing for the moment well-informed about all possible matters* 
to the greater advantage of not getting into trouble on account of 
this. He commits no punishable deeds* and sacrifices advantages 
that might be gained for the moment to the later greater advantage 
of not being punished. So the analysis might be continued* and in 
each case we should find that there was no ydsdom which CQuld not 
be explained in this way. 

The use of our explanatory proposition is possible^ in all cases 
which require determining the real or apparent particip^^tion of^ 
some individual in a crime. If the degree of wisdom g man may be 
credited with can be determine<j[ by means of this analysis* it is not 
difficult afterwards to test by its use the probability of his having 
a share ip the crime in question. 

Finally, cases are again and again observed in which very foolish 
people — idiots and lunatics — either because of anxiety* terror, 
wounds in the head, or shortly before death, become intelligent for 
a brief period. It is^ conceivable that the improvement of mental 
activity in these cases arises when the defect has depended on the 
pathological dominance of an inhibitory center, the abnormally 
intensified activity 6f which has as its result an inhibition of other ^ 
important centers (acute* curable dementia* paranoia). A li^t* 
transitory* actual increase of mental activitjj, might* possibly* be 
explained by the familiar fact that cerebral anemia* in its early 
stages* is exciting rather than dulling. Theoretically this mi^t 
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be oonnecAed, peiliaps, with the molecular /sell-changes which are 
involvedaitt the disintegration of the brain. The difference between 
the effects of these two causes will hardly be great, but testimony 
dependent on this alters character of mental activity will have little 
reliability. Hallucinations, false memories, melancholic .accusations 
of self, particularly, may also be explained in terms of such excite- 
ment. We criminalists have frequently to deal with people in above- 
named conditions, and when we receive intelligent 'answers from 
them we must never sCt them aside, but must carefully make note 
of them and estimate them in the light of expert advice. 

To this class belongs the interesting phenomenon that we very 
frequently meet fools who never do anything foolish. It is not true 
that these are simply misjudged, and only appear to be foolish. 
They are really foolish but they are helped by certain conditions 
in every instance of their conduct. *To begin with, they are not so 
foolish as to deceive themselves; they are, therefore, in possession 
of a certain notion of their own weakness, and do not attempt things 
which are too much for them. Then, they must have a certain 
degree of luck in their undertakings. The proverb says that conceit 
is the force behind the fool, and if these fools apply their conceit to 
appropriate situations, they succeed. Then again, they sometimes 
fail to see dangers, and are therefore fre3 from swindles which are 
dangerous, even to the cleverest persons. “The fool stumbles 
across the abyss into wtich the wise man regularly tumbles,” says 
the proverb again. And if routine may properly be called the surro- 
gate of ^enl, we must suppose that custom and practice may carry 
the biggest fooj so far as to help him in many cases to success. 

According to Esser, the fool thinks in terms of the following proposi- 
tion: “ Things that are alike in a few points are identical, and things 
that are unlike in a few points are altogether diverse.” If this is 
true, the fool can fail only when he is drawing inferences of this kind; 
if, howeveri none of the important events in his life involve such 
inferences, he has no opportunity to exhibit his essential foolishness. 
The same thing is true of his hiterests. No fo<^ has a real eagerness 
for knowledge. He has, instead, curiosity, and this can never be 
distinguished with certainty from knowledge. Now, if the fool is 
lucicy, he seems to be moving forward, shows himself possessed of 
interests, andi nobody proves that this possession is only idiotic 
cunosity. The fool must protect himself against one thing — 
action. Foolishness m action is rawness — true rawness is always 
foolish and can not be mistaken. • 
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Here, again, we* d^w the ^raordinaiy conclusion that ^ 
criminalists, as in all other cases, must not take man to^be wl^t 
he seems most of the tipie, but what he shows hiipself as, in ezoq)- 
tionhl cases. The worst man may have done something absolutely 
good, the g^test liar may today tell the truth, and the simpleton 
may today act wisely. We are not concerned with man as such; 
what is important for us is his immediate self-expression. The 
rest of his^nature is a matter of judgment. 

Topic a. ISOLATED INFLUENCES. 

« 

Section 91. (a) Habit. 

Habit may be of considerable importance in criminal law. We 
have, first of all, to know how far we ourselves are influenced 
in our thinking and acting by hkbit; then it is important, in judging 
the testimony of witnesses, to know whether and how far the witness 
behaved according to his habits. For by means of this knowledge 
we may be able to see the likelihood of many a thing that might have 
otherwise seemed improbable. Finally, we may be able properly to 
estimate many an excuse offered by a defendant through considering' 
his habits, especially when we are dealing with events that are 
supposed to have occurred, under stupefaction, absolute intoxication, 
distraction, etc.^ Hume, indeed, has assigned to habit the marimn m 
of significance; his whole system depends upon the use of habit as 
a principle of explanation. He shows that the essence of all our 
inferences with regard tb facts relates to the principle of causation,^ 
and the foundation of all our beliefs in causation is exj>erience; while 
the foundation of inference from experience is habit. As a matter 
of fact, it is strange how often an obscure event becomes, suddenly 
clear by an inquiry into the possibility of habit as its cause. Even 
everything we call fashion, custom, presumption, is at bottom 
nothing more than habit, or explicable by habit. All new fashions 
in clothes, in usages, etc., are disliked until one becomes habituated 
to them, and custonj and morality must attach themselves to the 
iron law of habit. What would my grandmother have said of a 
woman whom she might have seen happily bicycling through the 
streets! How every German citizen crosses himself when he sees 
French sea-bathing! And if we had no idea of a ball among th^ 
four hundred what should we say if we heard that in the evemng 
men meet half-naked women, embrace *them Mgorously, pull them 

H. Qross’s Archiv. II, 140; III, 350; VII, 155; XIII, 161; XIV, 189. 
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round, and^^tbb and stamp through the hall jwith disgusting ndbe 
uxitil theylinust stop, pouring perspiration, gasping for breath? 
But because we are accustomed to it, we are satisfied with it. ^To 
see what influence habit has on dur views of this subject, just (Sose 
your ears tightly at some ball and watch the dancers. As soon as 
you stop heading the music you think you are in a lunatic asylum. 
Indeed, you do not need to select such a really foolish case. Helm- 
holtz suggests looking at a man walking in the distance, through 
the large end of a telescope. What extraordinary humping and 
rocking of the body the passer-by exhibits! There are any number 
of such examples, and if we inquire concerning the permissibility of 
certain events we simply carry the question of habit into the field 
of conduct. Hunting harmless animals, vivisection, the execution of 
back-breaking tricks, ballets, and numerous other things, will seem 
to us shocking, inconceivable, disgustmg, if we are not habituated to 
them. What here requires thought is the fact that we criminalists 
often judge situations we do not know. Wheh the peasant, the 
unskilled laborer, or the craftsman, does anything, we know only 
: superficially the deed’s nature and real status. We have, as a rule, 
no knowledge of the perpetrator’s habits, and when we regard some 
one of his actions as most reprehensible, — quarrel or insult or mal- 
treatment of his wife or children — he rest^ponds to us with a most 
astounded expression. He is not habituated to anything else, and 
we do hot teach him a better way by punishing him. 

Questions of this sort, however, deal with the generality of human 
mature, gnd do not directly concern us. But*directly we are required 
to make a correct judgment of testimony concerning habit, they 
will help us to more just interpretatio/is and will reduce the number 
of crass contradictions. This is so because many an assertion will 
seem probable when the witness shows that the thing described was 
habitual. No definite boundary can be drawn between skill and 
habit, and we may, perhaps, say rightly, that skill is possible only 
where habit exists, and habit is present where a certain amount of 
skill has been attained. SkilF, generally, is tl\p capacity of speedy, 
habituation. But a distinction must be drawn. Habit makes actions 
eaijy. Habituation makes them necessary. This is most obvious 
in cases of boclily skill, — riding, swimming, Skating, cycling, — 
ev^jything in ^rhich habit and skill can not be separated, and with 
regard to which we c^n not see why we and other untrained people 
can not immediately do the same thing. And when we can do it, 
we do it without thinking, as if half asleep. Such action is not 



skin^ but habitual,ii« e.» a pBxt of it is determined by the body 
itself without the especial guidance of the mind. • . 

'^e find the hunter’a power to see so many anhnals> trackss etc., 
inconceivable. When, e. g., we hkve once properly mastered the 
principle of a quite complicated crystal, we cannot understand why 
’we had not done so before. We feel in the same way with regard 
to an unclear drawing, a new road, some bodily activity, etc. Any- 
body who has not acquired the habit might have to take all day 
to learn the business of dressing and undressing himself. And 
how difficult it is just to walk, a thing we do unconsciously, is con- 
firmed by the mechamc who wants to construct a walking figure. 

That all people are equally subject to habit, is not asserted. 
The thing is a matter of disposition, in the sense of the recurrence 
of past ideas or tendencies. We must assume that an inclination 
evinced by idea A makes possible ideas a^ Habits may 

develop according to these dispositions, but the knowledge of the 
conditions of this development we do not yet possess. Nevertheless, 
we tend to assume that the famous historian X and the famous 
Countess Y will not get the habit of drinking or opium-smoking — 
but in this case our assumption is deduced from their circumstances, 
and not from their personality. Hence, it is difficult to say with 
certainty that a person is*incapable of acquiring this or that habit. 
So that it is of importance, when the que^stion arises, to discover 
the existence of implied habits whenever these are asserted in the 
face of apparently contradictory conditions. There a certain 
presumption for the correctness of the implication, when, e. g.^ 
the practised physician asserts that he counted tke pulse* for a 
minute without a watch, or when the merchant accurately estimates 
the weight of goods within a few grams, etc. But it will be just 
as well to test the assertion, since, without this test, the posfflbility 
of error is still great. 

Somebody asserts, e. g., that he had been distracted and had , 
paid no attention to what two persons close to him had said. Sud- . 
denly he began to take notice and found himself able to recapitulate 
all their remarks. Or again, a musician, who is almost altogether 
deaf, says that he is so accustomed to music that in spite of ]ns f 
deafness he is able^ to hear the smallest discord in the orchestra. 
Yet again, we hear of insignificant, hardly controllable habits that 
become accidentally significant in a criminal qase. Thus the crime 
of arson was observed by the firebrand’s neighbor, who could have 
seto the action through the window, only if he had leaned far out 
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of it. Whp lie was asked what he wanted to see in the cold winter 
night, he li^lied, that he had the habit daily^ of spitting out of the 
window jui4 going to bed. Another, who was surprised in his 

sleep by entering thief, had heavily wounded *the latter with a 
great brush, because he happened to have had it in his hand.’* 
The happening was due to his habit of being unable to fall asleep 
without a bAish in his hand. If such habits are demonstrable facts 
they serve to explain otherwise unexplainable events. 

TTiey are, however, the more difficult to establish, because they 
occur mainly in isolated people — old bachelors and old maids — 
so that their confirmation by others is rare. • On the other hand, 
every one of us knows habits of his own or of his friends which 
would not be believed when cited, and which would be very difficult 
to prove when the need arose. The infiuence of habit on indifferent 
matters can be shown by numerous examples. There is Kant’s 
citation, that if anybody happened to send his doctor nine* ducats 
the latter would have to believe that the messenger had stolen the 
tenth. If you give a bride most beautiful linen, but only eleven 
pieces, she will weep. Give her thirteen pieces, and she will certainly 
throw one of them away. If you keep these deep-rooted habits in 
mind, you may possibly say that they must have had a definite, 
determinative, and alternative infiuence, on body and mind. For 
example, from time immemorial mankind has taken medications 
at definite intervals, e. g., every hour, every two hours, etc.; hence, 
a powd^ ordered every seventy-seven minutes will cause us com- 
plete surprise. But by what authority does»the body require exactly 
* these quantities of time or weight? Or again, our lectures, private 
or public, so and so much time? Of course it would be inconvenient 
if professors lectured only 52 minVites, yet how much difficulty 
must not the mind have met in becoming habituated to exactly 
60 minutes of instruction! This habituation has been going on for 
a long time, and now children, like nations, regard the new in the 
light of the old, so that the old, especially when it is fixed by language, 
becomes the mind’s instrument for the control of the new. Indeed, 
we often stick linguistically to old things, although they have been 
long superannuated. 

TThere is the characteristic state of mind which might be called 
the refractioi^of an idea by the presence of another idea. An example 
is ^e habit of saying, “ Unprepared, as I have — ” before beginning 
a speech. The speakbr means to say that he has not prepared him- 
8elf,,but, as he really has prepared himself, both expressions come out 



together. This habitual ooncurrence of the real thoui^t & im* 
portanoe^ and offers, frequently, the opportunity of collecting what 
is said by what is thought. This process is similar^ to that m which a 
gesture contradicts a statement. We often hear: '' I had to take 
it because it wiis right there.’’ This assertion indicates theft through 
need, and at the same time, theft through opportunity. Or again, 
we hear: “We had not agreed, before” — this assertion denies 
agreement and can indicate merely, because of the added “ before,” 
that the agreement was not of already long standing. Still again, we 
hear, “ When we fell to the floor, I defended myself, and struck down 
at him.” Here what is asserted is self-defense, and what is admitted 
is that the enemy was underneath the speaker. Such refractions 
of thought occur frequently and are very important, particularly 
in witnesses who exaggerate or do not tell the whole truth. They 
are, however, rarely noticed because they require accurate observa- 
tion of each word and that requires time, and our time has no time. 

Section ga. (b) Heredity. i 

However important the question of heredity may be to lawyers 
psychologically, its application to legal needs is impossible. It 
would require, on the one hand, the study of all the literature con- 
cerning it, together with the particular teachings of Darwin and 
his disciples, and of Lombroso and his. The criminal-psychological 
study of it has not yet been established. <rhe unfounded, adven- 
turous, and arbitrary assertions of the Lombrosists have been con- 
tradicted, especially thnough the efforts of German investigators. 
But others, like Debierre in Lille, Semoff in Moscow, Tainb, Drill,® 
Marchand have also had occasion to controvert the Italian positiv- 
ists. At the same time, the problem of heredity is not dead, and 
will not die. This is being shown particularly in the retort of Mar- 
chand concerning the examinations he made with M. E. Koslow, 
in the asylum for juvenile offenders founded by the St. Petersburg 
Anthropological Society. Between Buckle, who absolutely denies 
heredity, and the> latest of the modem,doctrines, there aye a number 
of intermediate views, one of which may possibly be true. There 
is an enormous literature which every criminalist should study.* 

1 Benedict: Heredity^ Med. Times, 1902, XXX, 289. * 

Richardson: Theories of Heredity. Nature, 1902, LXVI, 630. 
Petruskewisch: Gedanken zur Vererbung. Freiburg 1904. • ^ 

* Qalton: Hereditary Genius. 2d Ed. London 1892. 

Msuiiinak: Einige Ansichten Ober Vererbung mcralischer Eigenschaften. 
Transactions, Viennese Philological Society. ^ I^ipzig 1893. 

. Haacke: Gestaltung u. Vererbung. Leipzig 1893. 

^Tarde: Lcfi Lois delTmitation. Paris 1904. Etc., qf^e. 
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N«vertl||m9 this literature can tell us nothing about the Inti- 
macy of tife premise of heredity. Every edudlated man still bdieves 
Darwin^i^mctrines, and the new theories that seek to emancipate 
themselves from it do so only by pushing them out of the big front 
door, and insinuating them through the little back door. But 
according to Bois-Reymond Darwinism is only the principle of the 
hereditary maintenance of the child’s variation from its parents. 
Everybody knows of real inherited characters, and many examples 
of it are cited. According to Ribot, suicide is hereditary; according 
to Despine, kleptomania; according to LucaS, vigorous sexuality; 
according to Darwin, hand-writing, etc. Our personal acquaintances 
show the inheritance of features, figure, habits, intellectual properties, 
particularly cleverness, such as, sense of space and time, capacity 
for orientation, interests, diseases, etc. Even ideas have their an* 
cestors like men, and we learn from the study of animals how ifistincts, 
capacities, even acquired ones, are progressively inherited. And 
yet we refuse to believe in the congenital criminal! But the con- 
tradiction is only apparent. 

A study of the works of Darwin, Weismann, DeVries, etc., shows 
us indubitably that no authority asserts the inheritance of great 
Sdterations appearing for the first time in an individual. And as 
to the inheritance of acquired characteristics, some authorities 
assert this to be impossible. 

Until Darwin the old^law of species demanded that definite traits 
of a species should not change through however long a period. The 
Darwinian«principle indicates the inheritance of minute variations, 
^intensified by sexual selection, and, in the course of time, developed 
into great variations. Now nobody will deny that the real criminal 
is different from the majority of othfer people. That this difference 
is great and essential, is inferred from the circumstance that a habit, 
a single characteristic, an unhappy inclination, etc., does not con- 
stitute a criminal. If a man is a thief it will not be asserted that he 
is otherwise like decent people, varying only in the accidental in- 
clination to theft. We know .that, besides the inclination to theft, 
we may assign him a dislike for honest work, lack of moral power, 
indifference to the laws of honor when caught, the lack of real re- 
ligion, — in short, the inclination to theft must J>e combined with a 
large number of very characteristic qualities in order to make a 
thbf of a man. There must, in a word, be a complete and profound 
change in his whole mature. Such great changes in the individual 
are n^ver directly inherited; only particular properties can be 



i]^^rited» but tbe^ do not constitute a criininal. Heiice» ad^ 
of a criminal need nothin his tiini.be a criminal. 

This does not imply that in the course of geneiations dhaiacters 
might not compound themselves until a criminal type is developed, 
but this is as rare as the development of new species among the 
animals. Races are frequently selected; species develop rarely. 

Section 93. (c) Prepossession* 

Prepossession, prejudice, and anticipatory opinion are, perhaps, 
the most dangerous foes of the criminalist. It is believed that the 
danger from them is<not great, since, in most cases, prepossession 
controls only one individual, and a criminal case is dealt with by 
several, but this proves nothing. When the elegant teacher of horse- 
back riding has performed his subtlest tricks, he gracefully removes 
his hat and bows to the public^ and only at that moment doestthe 
public observe that it has been seeing something remarkable and 
applauds heartily, not because it has understood the di£Sculty of 
the performance, but because the rider has bowed. This happens 
to us however good our will. One man has a case in hand; he develops 
it, and if, at the proper time, he says Voila,” the others say, “ Oh, 
yes,” and ^^Amen.” He may have been led by a prepossession, 
but its presence is now no .longer to be perceived. Thus, though our 
assumptions may be most excellently meant, we still must grant that 
a conviction on false grounds, even when unconsciously arrived at, 
so suffuses a mind that the event in itself can no longer be honestly 
observed. To have no prejudices indicates a healthy, vigorous 
mind in no sense. That is indicated by the power to set aside prej-® 
udices as soon as their invalidity is demonstrated. NSw this demon- 
stration is diflScult, for when a ^hing is recognized as a prejudice, it 
is one no longer. I have elsewhere,^ under the heading “ anticipatoiy 
opinion,” indicated the danger to which the examining justice is 
subject thereby, and have sought to show how even a false idea 
of location may lead to a prepossession in favor of a certain view; 
how vigorous the influence of the first witness is, inasmuch as we 
easily permit ourselves to be taken in by the earliest information, 
and later on lack time to convince ourselves that the matter may 
not be as our earliest advice paints it. Hence, false information, 
necessarily conceals a danger, and it always is a matter of effort t^ 
see that the crime is a fictitious one, or that something which lias 
been called accident may conceal a crime. The average man knows 
^ Manual. 



this wdli'^d after a brawl, alter oontradictoiy testimony, 
both pari^ hiiny to be beforehand in lafying the information. 
^(fHioeve^ 3a^ the information first has the advantage. His story 
effects a prepossession in favor of his view, and it requires effort 
to accustom oneself to the Opposite view. And later it is difficult 
to reverse the roles of witness and defendant. 

But we hive to deal with prepossession in others besides ourself, 
in witnesses, accused, experts, jury, colleagues, subordinates, etc. 
The more we know, the newer new things seem. Where, however, 
the apperceptive mass is hard and compact, the inner reconstruction’ 
ceases, and therewith the capacity for new experiences, and hence, 
we get those judges who can learn nothing and forget nothing.. 
Indefiniteness in the apperceptive masses results in the even move- 
ment of apperception. Minds with confused ideational complexes 
hit^ittle upon the particular characteristic of presented fact, and 
find everywhere only what they have in mind. 

The one-sidedness of apperception frequently contains an error 
in conception. In most cases, the effective influence is egoism, which 
inclines men to presuppose their own experiences, views, and prin- 
ciples in others, and to build according to them a system of pre- 
possessions and prejudices to apply to the new case. Especially 
dangerous are the similar experiences, for, these tend to lead to the 
firm conviction that the present case can in no sense be different 
from former ones. If Anybody has been at work on such earlier, 
similar cases, he tends to behave now as then. His behavior at 
that time SAts the standard for the preseilt, and whatever differs 
?rom it^e calls false, even though the similarity between the two 
cases is only external and apparent. 

It is characteristic of egoism that il causes people to permit them- 
selves to be bribed by being met half-way. The inclination and 
favor of most men is won by nothing so easily and completely as 
by real or apparent devotion and interest. If this is done at all 
» cleverly, few can resist it, and the prepossession in their favor is 
complete. How many are freo of prejudice against ugly, deformed, 
red-haired, stuttering, individuals, and who lias no prejudice in 
favor of handsome, lovable people? Even the most just must make 
an^ffort so to meet his neighbor as to be without prejudice for or 
against him, b^ause of his natural endowment. 

l^havior and little pleasantnesses are almost as important. Sup- 
pose that a criminalilt has worked hard all morning. It is long 
past the time at which he had, for one reason or another, hoped (o 
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jge^t homef and just as he is putting his hat pn his head* along comes 
a man who wants to \ay information concerning some ancient ap- 
parent peijury. The mw had let it go for years* here he is with it 
again at just this inconvenient moment. He has come a long distance 
— he can not be sent away. His case, moreover, seems improbable 
and the man expresses himself with difficulty. Finally, when the 
protocol is made, it appears that he has not been properl understood, 
and moreover, that he has added many irrelevant things — in short, 
he strains one's patience to the limit. Now, I should like to know the 
criminalist who would not acquire a vigorous prejudice against this 
complainant? It would be so natural that nobody would blame one 
for such a prejudice. At the same time it is proper to require that 
it shall be only transitive, and that later, when the feeling has calmed, 
everything shall be handled with scrupulous conscientiousness so 
as to repair whatever in the first instance might have been hanllbd. 

It is neither necessary nor possible to discuss all the particular 
forms of prepossession. There is .the unconditional necessity of 
merely making a thoroughly careful search for their presence if 
any indication whatever, even the remotest, shows its likelihood. 
Of the extremest limit of possible prejudice, names may serve as 
examples. It sounds funny to say that a man may be prejudiced 
for or against an individu^ by the sound of his name, but it is true. 
Who will deny that he has been inclined to favor people because they 
bore a beloved name, and who has not heard remarks like, “ The 
very name of that fellow makes me sick.” I remember clearly two 
cases. In one, Fatriz Scvenpounder and Emmerenzia Hinterkofler 
were accused of swindling, and my first notion was that such honor-® 
able names could not possibly belong to people guilty of swindling. 
The opposite case was one in \vhich a deposition concerning some 
attack upon him was signed by Arthur Filgre. I thought at first 
that the whole complaint was as windy as the complainant^s name. 
Again, I know that one man did not get the job of private secretary 
he was looking for because his name, as written, was Eilian Krautl. 

** How can a man be decent, who ha^ such a foolish name? ” said 
his would-be employer. Then again, a certain Augustinian monk, who 
was a favorite in a large city, owed his popularity partly to his 
rhythmical cognomen Pater Peter Pumm. ‘ 

Our poets know right well the importance for us^ short-sighted 
earth-worms of so indifferent a thing as a name, and the best am#ng 
them are very cautious about the selection and composition of names. 
Not the smallest part of their effects lies in the successful tone of the 
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munes nae. And it was not unjust to^ay tliat Bisinark could 
not pos^^bfy have attained his position if he had been called Maier. 

Section 94. (d) Imitation and the Crowd. ** 

The diaracter of the instinct of imitation and its influence on 
the crowd long been studied in animals, children, and even men» 
and has been recognized as a fundamental trait of intellect and the 
prime condition of all education. Later on its influence on crowds 
was observed, and Napoleon said, “ Les crimes collectifs n’engagent 
personnes.” Weber spoke of moral contapon, and it has long 
been known that suicide is contagious. Baer, in his book on Die 
Gefangnisse,” has assigned the prison-suicides “ imitative tendency.*^ 
There is the remarkable fact that suicides often hang themselves 
on^trees which have already been ^used for that purpose. And in 
jaus it is frequently observed that after a long interval a series of 
suicides suddenly appear. 

The repetition of crimes, once one has been committed in a par- 
ticular way, is also frequent; among them, the crime of child-murder. 
If a girl has stifled her child, ten others do so; if a girl has sat down 
upon it, or has choked it by pressing it close to her breast, etc., 
there are others to do likewise. Tarde believes that crime is alto- 
gether to be explained by the laws of imitation. It is still unknown 
where imitation and the principles of statistics come into contact, 
and it is with regard to this contact we find our greatest difliculties. 
When several persons commit murder in the same way we call it 
^ imitation, *but when definite forms of disease or wounds have for 
years. not beep noticed in hospitals and then suddenly appear in 
numbers, we call it duplication, ^ospital physicians are familiar 
with this phenomenon and count on the appearance of a second case 
of any disease if only a first occurs. Frequently such diseases come 
from the same region and involve tlie same extraordinary abnormali- 
ties, so that nothing can be said about imitation. , Now, how can 
imitation and duplication be distinguished in individual cases? 
Where are their limits? Where do they touch, where cover each 
other? Where do the groups form? 

^ere is as yet no solution for the crimino-political interpretation 
of the problems of imitation, and for its poweS* to excuse conduct 
as l^eing conduct’s major basis. But the problems have considerable 
symptomatic and dii^ostic value. At the very least, we shall be 
able to find the sole possibility of the explanation of the nature or 
maimer of a* crime in the origin of the stimulus to some particukir 
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imitatioii. " Among persons, wom^ especially, there wiS . 

be some anticipatoiy image which serves as a plan, and this will 
explain at least the otherwise inexplicable and" superfluous (Soncom*- 
itants like unnecessary cruelty and destruction. The knowledge 
of this anticipatory image may give even a clew to the criminal, 
for it may indicate the nature of the person who could act it out and 
realize it. Also in our field there exists “ duplication of cases.’* 

The condition of action in great crowds offers remarkable char- 
acteristics. The most instructive are the great misfortunes in which 
almost every unhappy individual conducts himself, not only irra- 
tionally but, objectively taken, criminally towards his fellows, inas- 
much as he sacrifices them to his own safety without being in real 
need. To this class belong the crossing of bridges by retreating 
troops in which the cavalry stupidly ride down their own comrades 
in order to get through. Again,* there are the well-known accidefits, 
e. g., at the betrothal of Louis XVI., in which 1200 people were 
killed in the crush, the fires at the betrothal of Napoleon, in the 
Viennese Ringtheater in 1881, and the fire on the picnic-boat Gen- 
eral Slocum,” in 1904. In each of these cases horrible scenes occurred, 
because of the senseless conduct of terrified people. It is said simply 
and rightly, by the Styrian poet, ” One individual is a man, a few 
ore people, many are cattle.” In his book on imitation, Tarde says, 

** In crowds, the calmest people do the silliest things,” and in 1892, 
at the congress for criminal anthropology,* ** The crowd is never 
frontal and rarely occipital; it is mainly spinal. It always contains 
something childish, puerile, quite feminine.” He, Cramier, and 
Dekterew, showed at the same congress how frequently tLe mob* 
is excited to all possible excesse^s by lunatics and drunkards. Lom- 
broso, Laschi, etc., tell of many cruelties which rebelling crowds 
committed without rhyme or reason.^ The “ soul of the crowd,” 
just recently invented, is hardly different from Schopenhauer’s 
Macroanthropos, and it is our important task to determine how much 
the anthropos and how much the macroanthropos is to be blamed * 
for any crime. t • 


Section 95. (e) Passion and Affection. 

Passion and affection occasion in our own minds and in those*^of 
witnesses considerable confusion of observations, influence, or even 

1 Cf. Friedmann; Die Wahnsinn im Volkerleben. 'N^esbaden 1901. 

Sighele: La folia deliquente. Studio di psicolo|;^a Collettiva 2d Ed. Tonno 
1895. 1 delitti della folia studiati seconde la psicologia, il diritto la giuns- 
prtidensa. Torino 1902. 
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effect thef guilt of the defendant and serve ip explain many thinff 
at the nvoment of examination. The essence of passion or idFection, 
its definition and^nfluence, its physical and physiological explanation, 
is discussed in any psychology. The use of this discussion for the 
lawyer’s purposes has been little spoken of, and possibly can not * 
have more ^d about it. Things that are done with passion show 
themselves as such, and require no particular examination in that 
respect. What we have to do is to discover what might have hap- 
pened without passion, and especially to protect ourselves from being 
in person overcome by passion or affection. It is indubitable that 
the most ** temperamental ” of the criminalists are the best, for 
phlegm and melancholy do not carry one through an examination. 
The lively and the passionate judges are the most effective, but 
they also have the defects of their virtues. No one will deny that 
it is difficult to maintain a calm demeanor with an impudent denying 
criminal, or in the face of some very cruel, unhuman, or terrible 
crime. But it is essential to surmount this difficulty. Everyone of 
us must recall shameful memories of having, perhaps justly, given 
way to passion. Of course the very temperamental Count Gideon 
Raday freed his county in a short time from numberless robberies 
by immediately hanging the mayor of the town in which the rob- 
beries occurred, but nowadays so much temperament is not per- 
missible. It is well to recall the painful position of an excellent 
presiding justice at a murder trial, who attacked the defendant 
passionately, and had to submit to the latter’s really justified repri- 
^mand. ^ ** * 

The only means of avoiding such difficulties is not to begin quarrel- 
ling. Just as soon as a single word^is uttered which is in any way 
improper in polite society, everything is lost. The word is the rolling 
snow-ball, and how much momentum it may gather depends upon 
the nature and the training of the judge. Lonely insults are not 
frequent, and a single improper word breaks down the boundaries. 
The criminal knows this and often makes use of his knowledge. A 
man who has “ cussed out ” thb other fellow is qo longer dangerous, he 
becomes calm and kind, and feels instinctively the need of repairing 
the damage he has committed by “ going too far.” He then exhibits 
an exaggerated geniality and care upon which nmny criminals count, 
and hence intentionally provoke the examiner until he does things 
an3 says things he is sorry for. 

The emotions of witnesses, specially of those who have been 
harmed by the crime and of those who have seen something terrible 
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and disgUBtingi, and w^o still te^d to get ezdted over it» oonstitutSe 
a great many difficulties. Against the unconditionid relifkbility of 
such persons’ testimony .experienced judges take measures of defence. 
The*pfti^cipftiit W this class is never calm; passion^ anxiety, anger, 

^ personal interest, etc., either anticipate or exaggerate trouble. Of 
I course, we are not speaking of cases in which a wound is .considerably 
' exlEiggerated, or even invented for the sake of money, but of those 
in which people under emotional stress often say unthinkable things 
about their enemy, just to get him punished. This, however, is 
comparatively rare where the damage has been very great. A man 
who has lost his eye, the father of a raped daughter, the victim 
impoverished by arson, often behaves very calmly toward the 
criminal. He makes no especial accusation, does not exaggerate, 
and does not insult. A person, however, whose orchard has suffered 
damage, may behave much worse. 

It frequently happens that the sufferer and the defendant really 
hate each other. Not n^ssarily because one had broken the other’s 
head, or robbed him; frequently the ostensible reason for coming to 
trial is the result of a long and far-reaching hatred. That this 
emotion can go to any length is well known and it is therefore neces- 
sary, though not always easy, to seek it out. Hatred is possible 
among peers, or people who are peers in one connection or another. 
As a rule, the king will not be able to hate his musketeer, but he 
will when they are both passionately in love with the same girl, 
for they are peers in love. Similarly, the high-bred lady will hardly 
hate her maid, but if sffe observes the maid’s magnificent l]air and^, 
believes that it is better than her own, she will hatq the majd, for 
there is no difference in rank with regard to the love of hair. 

Beal hate has only three sources: pain, jealousy, or love. Either 
the object of hatred has caused his enemy a great irreiiiediable 
pain or jealousy, or hatred is, was, or will become loire. Some 
authorities believe that there is another source, of hatred which 
becomes apparent when we have done harm to somebody. That 
this might show itse]/ as hatred or pAssion similar to hatred is pos- 
sible, but in most cases it will probably be a feeling of deep shame 
and regret, which has certain particular characteristics in common . 
with hatred. If it ft really hatred, it is hatred through pain. Hatred^ 
is difficult to hide, and even criminalists of small experience wiQ 
overlook it only in exceptional cases. The diswvery of envy, wfich 
is less forgiving than hatred, less explosive, much profounder and 
xniich more extensive, is incomparably more difficult. Beal hatred, 
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like exqilate passioii» requires temperameqt, and, under dream- 
stances jnay evoke sympathy, but friendless envy, any scamp is 
capable exf . Possibly no other passion endangers and destroys so 
loany lives, chokes off so much service, makes impossible so many 
significant things, and finally, judges so falsely an endless number of 
persons. TY^en you remember, moreover, its exaggerated extent, 
and the poor-spirited, easy trick of hiding it, its dangerous nature 
can not be overestimated. We lawyers are even more imperilled 
by it because we do not easily allow people to be praised before us; 
we require witnesses, etc., to speak incriminatingly most of the time, 
and we cannot easily see whether they are enidous. 

However freely one man may speak against another, we may 
assume that he is telling the truth, or at worst, that he has a false 
notion of the matter, or was badly instructed, but we rarely think 
that his envy dictates it all. This idea occurs to us when he is to 
praise the other man. Then he exhibits a cautious, tentative, narrow- 
ing attitude, so that even a person of little experience infers envy. 
And here the much-discussed fact manifests itself, that real envy 
requires a certain equality. By way of example the petty shop- 
keeper is cited as envying his more fortunate competitor, but not the 
great merchant whose ships go round the world. The feeling of the 
private toward his general, the peasant toward his landlord, is not 
really envy, it is desire to be like him. It is anger that the other is 
better off, but inasmuch as the emotion lacks that effective capacity 
which we require for envy, we can not call it envy. It becomes envy 
,when qpmething by way of intrigue or evil communication, etc., 
has been undertaken against the envied person. Thus the mere 
feeling is confessed at once. People pay, “ How I envy him this trip, 
his magnificent health, his gorgeous automobile, etc.” They do not 
say: I have enviously spoken evil of him, or done this or that 

against him.” Yet it is in the latter form that the actual passion of 
envy expresses itself. 

The capacity of the envious for false representation makes them 
particularly dangerous in the* court-room. I& we want to discover 
anything about an individual we naturally inquire of his colleagues, 
his relatives, etc. But it is just among these that envy rules. If 
you inquire of people without influence you learA nothing from them, 
sin^ they dd not understand the matter; if you ask professional 
people they speak enviously or selfishly, and that constitutes our 
dilemma. Our attention may be called to envy by the speaker’s 
heritation, his reserved manner of answering. This is the sametin 
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iJll dasflies, an^ is ya|iiable because it may warn us against 
bad misunderstandings. \ ^ 

As a rule, nothing can be said about passion as « source of crime. 
We *may assume that passion passes through three periods. The 
first is characterized by the general or partial recurrence of older 
images; in the second^ the new idea employs its dominating place 
negatively or positively with respect to the older one, — the passion 
culminates; and in the third, the forcibly-disturbed emotional 
equilibrium is restored. Most emotions are accompanied by well- 
known physical phenomena. Some have been thoroughly studied, 
e. g., the juristically important emotion of fear. In fear, breathing is 
irregular, inspiration is frequently broken, a series of short breaths 
is followed by one or more deep ones, inspiration is short, expiration 
is prolonged, one or the other is sobbing. All these phenomena, are 
only a single consequence of the increase of respiratory changes. The « 
irregularity of the latter causes coughing, then a disturbance of 
speech, which is induced by the irregular action of the muscles of the 
jaw, and in part by the acceleration of the breathing. In the stages 
of echoing fear, yawning occurs, and the distention of the pupils 
may be noticed as the emotion develops. This is what we often 
see when a denying defendant finds himself confounded by evidence,*^ 
etc. • 


The most remarkable and in no way explicable fact is, that these 
phenomena do not occur in innocent people. One might think that 
the fear of being innocently convicted would cause an expression 
of dread, anger, etc., but it does not cause an expression^ of real^ 
terror. I have no other than empirical evidence of the fact, so that 
many more observations are inquired before any fresh inferences 
are deduced therefrom anent a man’s guilt or innocence. We must 
never forget that under such circumstances passions and emotions 
often change into their opposites according to rule. Parsimony 
becomes extravagance, and conversely; love becomes hate. Many 
a man becomes altogether too foolhardy because, of despairing 
fear. So it may happen that terror mhy become petrifying coldness, 
and then not one of the typical marks <5f terror appears. ‘ But it 
betrays itself just as certainly by its icy indifference as by its own 
proper traits. Just as passions transmute into their opposites, 
so they carry a significant company of subordin'ate characteristics. 
Thus, dread or fear is accompanied by disorderly impertinence, 
sensuality by cruelty. The latter connection is of great importance 
to«.us, for it frequently eliminates difficulties in the explanation of 
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crime, crudty and lasciviousness have the same root has I 
been knojm* The very ecstasy of adventurous and passionate love 
is* frequently connected with a certain cruel .tendency. Women are, 
as a rule, more ferocious than men.^ It is asserted that a wdhum 
in love is constantly desiring her man. If this be true, the foregoing 
statement is sufficiently explained. In one sen^ the connection 
between sexual passion and cruelty is bound up with that unsatia- 
bility which is characteristic of several passions. It is best to be 
observed in passions for property, especially such as involve the 
sense-perception of money. It is quite correct to speak of the over- 
whelming, devilish power of gold, of the seifsual desire to roll in 
gold, of the irresistible ring of coins, etc. And it is also correctly 
held that money has the same definite influence on man as blood 
on preying animals. We all know innumerable examples of quite 
decent people who were led to serious crimes by the mere sight of 
a large sum of money. Knowledge of this tendency may, on occasion, 
lead to clues, and even to the personality of the criminal. 


Section 96. (f) Honor. 

Kant says that a man’s honor consists in what people think atout 
him, a woman’s in what people say about her. Another authority 
believes that honor and a sense of honor are an extension of the 
sense of self in and thfough others. The essence of my honor is 
my belief that I exist for others, that my conduct will be judged and 
valued not^finly by myself but by others. •Falstaff calls honor the 
*painte(f picture at a funeral. Our authors are both right and wrong, 
for honor is inmply the position a man takes with regard to the 
world, so that even gamins may be said to have honor. Unwilling- 
ness to see this may cause us criminalists considerable trouble. One 
of the worst men I ever met in my profession, a person guilty of the 
nastiest crimes, so nasty that he had driven his honorable parents 
to suicide, had at the expiration of his last sentence of many years in 
prison, said literally, I offer no legal objection against the sentence. 
I beg, however, for three days’ suspension so that I may write a 
series of farewell letters which I could not write as a prisoner.” 
Ef en in the heart of this man there was still th^ light of what other 
people call hqpor. We often find similar things which may be used 
to %UT advantage in examination. Not, of course, for the purpose 
of getting confession,* accusation of accomplices, etc. This might, 

^ A. Eulenbezg: Sexuale Neuropathie. Leipzig 1895. « 
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mdeed, serve the interests of the case, but it. is easy to idwtify a 
pliable attitude with an honorable inclination, and the fomer miist 
certainly not be exploited, even with the best intention. Moreover, 
am6ng persons of low degree, an inclination toward decency will 
hardly last long and will briefly give way to those inclinations which 
are habitual to bad men. Then they are sorry for what they h^ 
permitted to occur in their better moment and curse those who 
had made use of that moment. 

It is often funny to see the points at which the criminal seeks his 
“ honor.” What is proper for a thief, may be held improper for a 
robber. The burglar hates to be identified with the pick-pocket. 
Many a one finds his honor in this wise deeply attacked, particularly 
when it is shown him that he is betraying an accomplice, or that he 
has swindled his comrades in the division of booty, etc. I remember 
one thief who was inconsolable because the papers mentioned that , 
he had foolishly overlooked a large sum of money in a burglary. 
This would indicate that criminals have professional ambitions and 
seek professional fame. 


Section 97. (g) Superstition. 

For a discussion of Superstition see my Handbuch fUr Unter- 
suchungsrichter, etC« (English translation by J. Adam, New York, 
1907), and H. Gross’s Archiv I, 306; III, 88; IV, 340; V, 290, 
207; IX, 253; IV, 168; VI, 312; VII, 162; XII, 334. 

t • • 

Topic 3. MISTAKES. • 

(a) Mistakes of the Senses. ^ 

Section 98. (z) General Considerations. 

As sensation is the basis of knowledge, the sensory process must 
be the basis of the correctness of legal procedure. Th^J'mformation 
we get from our senses and on which we construct our conclusion, 
may be said, all in all, to be reliable, so that we are not justified 
in approaching things we assume tb depend on sense-perception 
with exaggerated caution. Nevertheless, this perception is not 
always completely correct, and the knowledge of its mistakes must 
help us and even cause us to wonder that we make no greater ones. 

Psychological examination of sense-perception has bcten goin^ on 
since Heraclitus. Most of the mistakes discc^vered have been used 
for various purposes, from sport to science. They are surprising 
ai}d attract and sustain public attention; they have, hence, become 
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faidiliar, their influence upon other phenomena and tiieh 
sequenoe^ hi thedaily life have rarely been stuflied. For two reasons. 
]^rst, becfuise suoh illusions seem to be smaU and their far-reaching 
effects are rarely thought of, as when, e. g., a line drawn on jftiper 
s^ms longer or more inclined than it really is. Secondly, it is sup- 
|k)sed that ^e influence of sensory illusions can not easily make a 
difference in practical life. If the illusion is observed it is thereby 
rendered harmless and can have no effect. If it is not observed and 
later on leads to serious consequences, their cause can not possibly 
be sought out, because it can not be recognized as such, and because 
there have been so many intermediate steps* that a correct retro- 
duction is impossible. 

This demonstrates the rarity of a practical consideration of sense- 
perception, but does not justify that rarity. Of * course, there are 
great difficulties in applying results* of limited experiments to ex- 
tensive conditions. They arise from the assumption that the con- 
ditions will be similar to those wliich the scientist studies, and that 
a situation which exhibits certain phenomena under narrow ex- 
perimental conditions will show them, also, in the large. But this 
is not the case, and it is for this reason that the results of modern 
.psychology have remained practically unproductive. This, of course, 
U* not a reproach to the discipline of experimental psychology, or 
an assault upon the value of its researches. Its narrow limitations 
Were necessary if anything definite was to be discovered. But 
once this has been discovered the conditions may be extended and 
^somethjng^practical may be attained to, particularly in the matter 
of illqsion of^sense. And this possibility disposes of the second 
reason for not paying attention to these illusions. 

Witnesses do not of course know that they have suffered from 
illusions of sense; we rarely hear them complain of it, anyway. 
And it is for this veiy reason that the criminalist must seek it out. 
The requirement involves great difficulties for we get very little 
help from the immense literature on the subject. There are two 
roads to its fulfilment. In the first place, we^must understand the 
phenomenon as it occurs in our work, and by tracing it back deter- 
mine whether and which illusion of the sense may have caused an 
afinormal or otherwise unclear fact. The other ipad is the theoretical 
one, which* must be called, in this respect, the preparatory road. 
It Requires our mastery of all that is known of sense-illusion and 
particularly of such examples of its hidden nature as exist. Much of 
the material of this kind is, however, irrelevant to our purpose, par- 
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tikularly idl tliat deals with disease and lies in the fidid of medicine. 
Of course, where the Wuie of the disease is uncertain oj its vezy 
presence is unknown, 4 is as well for us to consider the case as 
the j[>hysician. But above all, it is our duty to consult the physidan. 

Apart from what belongs to the physician there is the materijd 
which concerns other professions than ours. That piust be set 
aside, though increasing knowledge may require us to make use 
even of that. It is indubitable that we make many observations 
in which we get the absolute impression that matters of sensory 
illusion which do not seem to concern us lie behind some witnesses’ 
observations, etc., although we can not accurately indicate what 
they are. The only thing to do when this occurs is either to demon- 
strate the possibility of their presence or to wait for some later 
opportunity to test the witness for them: 

Classification will ease our *task a great deal. The apparently 
most important divisions are those of normal ” and abnormal.” 
But as the boundary between them is indefinite, it would be well 
to consider that there is a third class which can not fall under either 
heading. This is a class where especially a group of somatic con- 
ditions either favor or cause illusory sense-perceptions, e. g., a rather 
over-loaded stomach, a rush of blood to the head, a wakeful night, 
physical or mental over-exertion. These conditions are not abnormal 
or diseased, but as they are not habitual, they are not normal 
either. If the overloaded stomach has turned into a mild indigestion, 
the increase of blood into congestion, etc., then we are very near 
disease, but the boundkry between that and the other cj^ndition^ 
can not be determined. ^ 

Another question is the limit at which illusions cS sense begin, 
how, indeed, they can be distinguished from correct perceptions. 
The possibility of doing so depends upon the typical construction 
of the sense-organs in man. By oneself it would be impossible to 
determine which sensation is intrinsically correct and which is 
an illusion. There are a great many illusions of sense which all 
men suffer from unde^ similar conditions, so that the judgment of the 
majority can not be normative. Nor can the control of one sense by 
another serve to distinguish illusory from correct perception. In 
many cases it is qqite possible to test the sense of sight by touSh, 
or the sense of hearing by sight, but that is not always so. The 
simplest thing is to say that a sense-impression is correct and im^ies 
reality when it remains identical under various circumstances, in 
Vijpous conditions, when connected with other senses, and observed 
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by ^ere^iiiieiii with different instruments. It is illusd^ wl^ it 
is not so constant. But here again the limit of the application of the 
ti^im illusion ” is diiEScult to indicate. That distant things seem 
to be small^ than they are; that railway tracks and two sides of 
a street seem to run together are intrinsically real illusions of senses 
but they are not so called — they are ^led the laws of perspective* 
so that it would seem that we must add to the notion of sense- 
perception that of rarity* or extraordinary appearance. 

I have found still another distinction which I consider important. 
It consists in the difference between real illusions and those false 
conceptions in which the mistake originates as false inference. In 
the former the sense organ has been really registering wrongly* 
as when* for example* the pupil of the eye is pressed laterally and 
everything is seen double.* But when I see a landscape through a 
piece of red glass* and believe the l&ndscape to be really red, the 
mistake is one of inference only* since I have not included the effect 
of the glass in my concluding conception. So again* when in a rain 
I believe mountains to be nearer than they really are* or when I 
believe the stick in the water to be really bent, my sensations are 
perfectly correct, but my inferences are wrong. In the last instance* 
even a photograph will show the stick in water as bent. 

This difference in the nature of illusion is particularly evident 
in those phenomena of expectation that people tend to miscall 
*Mllusions of sense.” If, in church, anybody hears a dull, weak 
tone, he will believe that the organ is beginning to sound, because 
it is approifHate to assume that. In the presence of a train of steam 
*cara which shows every sign of being ready to start you may easily 
get the illusion that it is already going. Now, how is the sense to 
have been mistaken in such cases? The ear has really heard a noise*, 
the eye has really seen a train, and both have registered correctly, 
but it is not their function to qualify the impression they register, 
and if the imagination then effects a false inference, that can not 
* be called an illusion of sensation. 

The incorrectness of such classification becomes still more obvious 
when some numerical, arithmetical demonstration can be given of 
the presence of faulty inference. For example, if I see through 
thb window a man very far away clearing a lot with an ax, I naturally 
see the ax faU before I hear the noise of the Slow. Now, it may 
ha]%)en that the distance may be just great enough to make me 
hear the sound of thef second blow at the moment in which I see the 
deliveiy of the third blow. Thus I perceive at the same moment^ 
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m spite of the great distance, both the phenomena of light and of 
sound, just as if I wert directly on the spot. Perhaps I will wonder 
at first about these physical anomalies, and thei^ if I have ma.de 
my simple mistake, in inference, 1 shall tell somebody about the 
remarkable ** sensory illusion ” 1 had today, although no one had 
ever supposed me capable of being deceived in this way. Schopen- 
hauer calls attention to the familar fact that on waJdng after a 
short nap all localizations are apparently perverted, and the mind 
does not know what is in front, what behind, what to the right, and 
what to the left. To call also this sensory illusion, would again 
be wrong, since the mind is not fully awake, and sufiSciently orien- 
tated to know clearly its condition. The matter is different when 
we do not properly estimate an uncustomary sense-impression. A 
light touch in an unaccustomed part of the body is felt as a heavy 
weight. After the loss of a tooth we feel an enormous cave in the 
mouth, and what a nonsensical idea we have of what is happening 
when the dentist is drilling a hole in a tooth! In all these cases the 
senses have received a new impression which they have not yet 
succeeded in judging properly, and hence, make a false announce- 
ment of the object. It is to this fact that all fundamentally incorrect 
judgments of new impressions must be attributed, — for example, 
when we pass from darkness into bright light and find it very sharp; 
when we find a cellar warm in winter that we believe to be ice-cold 
in summer; when we suppose ourselves to hk high up in the air the 
first time we are on horseback, etc. Now, the actual presence of 
sensory illusions is especially important to us becaui^' we must 
make certain tests to determine whether testimony depen^ on 
them or not, and it is of great moment to know whether the illusions 
depend on the individual’s mind or on his senses. We may trust 
a man’s intellect and not his senses, and conversely, from the very 
beginning. 

It would be superfluous to talk of the importance of sensory 
illusion in the determination of a sentence. The correctness of the 
judgment depends on the correctness of the transmitted observations, > 
and to understand the nature of sense-illusion and its frequency is ^ 
to know its significance for punishment. There are many mistakes^? 
of judges based ent^ly on ignorance of this matter. Once a mto 
who claimed, in spite of absolute darkness, to have recognized an 
opponent who punched him in the eye, was altogether belie's^d, 
simply because it was assumed that the punch* was so vigorous that 
the wounded man saw sparks by the light of whidi he could recognize 
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the other, yet abeadj^ Aristotle knew that such sparks are oi# 
subjective* ^ But that such thii^ were believed is a notable warning.^ 


Section 99. (a) Optical lUusima. 


It will be best to begin the study of optical illusions with the con- 
sideration o^ those conditions which cause extraordinary, lunatic 
images. They are important because the illusion ^ recognizable 
with respect to the possibility of varied interpretations by any ob- 
server, and because anybody may experiment for himself with a 
bit of paper on the nature of false optical apprehension. If we 
should demonstrate no more than that the simplest conditions 
often involve coarse mistakes, much will have been accomplished 
. for the law, since the “ irrefutable evidence ” of our senses would 
then show itself to need corroboration. Nothing is proved with 
^ “ I have seen it myself,” for a mistake in one point shows the equal 
possibility of mistakes in all other points. 

Generally, it may be said that the position of lines is not without 
influence on the estimation of their size.^ Perpendicular dimensions 
are taken to l?e somewhat greater than they are. Of two crossed 
lines, the vertical one seems longer, although it is really equal to the 
horizontal one. An oblong, lying on its^somewhat longer side, is 
taken to be a square; if we set it on the shorter side it seems to be 
still more oblong than ib really is. If we divide a square into equal 
angles we take the nearer horizontal ones to be larger, so that we 
often take an angle of thirty degrees to be forty-five. Habit' has 
much iifSuence here. It will hardly be believed, and certainly is 
not coAsciousljf known, that in the letter S the upper curve has a 
definitely smaller radius than the Idwer one; but the inverted S 
shpws this at once. To such types other false estimations belong: 
inclinations, roofs, etc., appear so steep in the distance that it is 
said "to be impossible to move on them without especial help. But 
• whoever does move on them finds the inclination not at all so great. 
Hence, it is necessary, v^eneyer the ascension of some inclined 
plane is declared impossible, to inquire whether the author of the 
declaration was himself there, or whether he had judged the thing 
at a distance. 

* For literature, cf. Edmund Parish: Ober Tnurwahmehmung. Leipsig 1894. 

Awflramer: Qerichtliche Psychiatric. Jena 1897. 

Th. Lipps; Asthetische EindrOcke u. optische. TaOsehung. 

/•Sully: Illusions, London, 1888. 

^ Cf. Lotze: Medirinische Psychologie. Leipzig 1852. 
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V S14^t croaks w underestimated. Eidier ^ n^tly cidls attratibn 
to the fact that in going round the rotunda of the Viennese Prater, 

r he always reached the exit much sooner than he expected. ThilPis 
duetto the presence of slight deviations and on tbem are based the 
numerous false estimates of distance and the curious fact that 
people, on being lost at night in the woods, go round in a significantly 
small circle. It is frequently observed that persons, who for one 
reason or another, i. e., robbeiy, maltreatment, a burglarious assault, 
etc., had fied into the woods to escape, found themselves at day- 
break, in spite of their fiight, veiy near the place of the crime, so 
that their honesty imfieeing seems hardly believable. Nevertheless 
it may be perfectly trustworthy, even though in the daytime the fugi- 
tive might be altogether at home in the woods. He has simply under- 
estimated the deviations he has made, and hence believes that he 
has moved at mos}; in a very fiat arc. Supposing himself to be 
going forward and leaving the wood, he has really been making a ' 
sharp arc, and always in the same direction, sd that his path has 
really been circular. 

Some corroboration for this illusion is supplied by the fact that 
the left eye sees objects on the left too small, while«the right eye 
underestimates the right side of objects. This underestimation 
varies from 0.3 to 0.7%. These are magnitudes which may naturally 
be of importance, and which in the dark most affect deviations that 
are closely regarded on the inner side of the eye — i. e., deviations 
to the left of the left eye or the right of the right eye. 

. Such confusions becoxae most troublesome when other«estimations 
are added to them. So long as the informant knows that he has only 
been estimating, the danger is not too great. But ah a rule the in- 
formant does not regard his coilception as an estimate, but as certain 
knowledge. He does not say, “ I estimate,” he says, It is so.” 
Aubert tells how the astronomer Forster had a number of educated 
men, physicians, etc., estimate the diameter of the moon. The 
estimation varied from 1" to 8" and more. The proper diameter < 
is 1.5" at a distance of 12". , 

It is well known that an unfurnished room seems much smaller 
than a furnished one, and a lawn covered with snow, smaller than a 
thickly-grown one. We are regularly surprised when we find •an 
enormous new structure on an apparently small lot,^or when a lot 
is parcelled out into smaller building lots. When they are plasked 
off we marvel at the number of planks which («n be laid on the sur- 

Of. Entwurf, etc. 
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fade. TtSi^usiim^ stiQ giwter whexi we look upwafd; We are 
less accu^iboied to estimation of verticak than of horizontals. An 
oliject onfihe gutter of a roof seems much smaller than at a similAr 
distance on the ground. This can be easily observed if any figure 
which has been on the roof of a house for years is once brought 
down. Even if it is horizontally twi^ as far as the height of the 
house* the fi^re still seems larger than before. That this illusion 
is due to defective practice is shown by the fact that children make 
mistakes which adults find inconceivable. Helmholtz tells how* as 
child* he asked his mother to get him the little dolls from the galleiy 
of a very high tower. I remember myself that at five years I pro- 
posed to my comrades to hold my ankles so that I could reach for 
a ball from the second story of a house down to the court-yard. I 
had estimated the height as one-twelfth of its actual magnitude. 
Certain standards of under and overestimationi^ are given us when 

• there is near the object to be judged an object the size of which we 
know. The reason for the fact that trees and buildings get such 
ideal sizes on so-called heroic landscape is the artistically reduced 
scale. I know that few pictures have made such a devilish impres- 
sion on me as an enormous landscape* something in the style 
of Claude Lorraine* covering half a wall. In its foreground 
there is to be seen a clerk riding a horse ip a glen. Rider and horse 
are a few inches high* and because of this the already enormous 
landscape becomes frightfully big. I saw the picture as a student* 
and even now I can describe all its details. Without the diminutive 
clerk it woidd have had no particular effect* 

* In thill connection we must not forget that the relations of magni- 
tude of things*about us are, because of perspective, so uncertain 
that we no longer pay any attention*to them. “ I find it diflScult,” 
says Lipps*^ “ to believe that the oven which stands in the comer 
of the room does not look larger than my hand when I hold it a 

; foot away from my eyes, or that the moon is not larger than the 

• head of a pin, which I look at a little more closely. . . . We must 
not forget how we are in the custom of comparing. I compare hand 
and oven* and I think of the hand in terms of the oven.” That is 
because we know how large the hand and the oven are, but very 
often we compare things the sizes of which we do not know, or which 
we can not so ^easily get at, and then there are many extraordinary 
illusions. 

In connection with ^ the cited incident of the estimation of the 

^ Die Grundtatsachen des Seelenlebens. Bonn 1883. 
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noon’s diameter, tliere is the illuajon of Thomas Bdd ndm sav 
that the moon seemed as large as a plate when looked at irath the 
unhampered eye, but as large as a dollar when looked atihroug^ a 
tube. This mistake establishes the important fact that the size of 
the orifice infiuenoes considerably the estimation of-, the size of 
objects semi through it. Observations through key-holes are not 
rarely of importance in criminal cases. The nndftTftj» tim«.tin hg of 
sizes are astonishing. 
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Aerial perspective has a great influence on the determination of 
these phenomena, ^rticularly such as occur in the open and*at 
great distances. The influmice is to be recognized throu^ th|f‘ 
various appearances of distant objects, the various colors of distant 
mountains, the size of the moon on the horidm, and the diffic^ties 
whidi aSrial perspective offers painters. Many a picture owes 
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its suoompi^ failure to the use of aSriid perspedive. If its iufluenoh 
js signi&Sfl^ iu the small space of a painting, the illusions in nature 
caK easUy f become of enormous significance, jMuticularly when ez- 
tiemes arelid>ught together in theobservations of objects in unknAwn 
regions. condition of the air, sometimes foggy and not pelludd^ 
at another ^ne particularly dear, makes an enormous difference, 
and statements whether about distance, size, colors, etc., are com- 
pletely unreliable. A witness who has several times observed an 
unknown region in murky weather and has made his important 
ob^rvation under very dear skies, is not to be trusted. 

An e^lanation of many sensory illusions iftay be found in the 
so-called illusory lines. Tliey have been much studied, but Zdllner ^ 
has been the first to show their character. Thus, really quite parallel 
lines are made to appear unparallel by the juxtaposition of inclined 
or crossing lines. In figures 1 and 2'both the horizontal lines are 
actually paralld, as may be determined in various ways. 

The same lines looked at directly or backwards seem, in Fig. 1, 
convex, in Fig. 2 concave. 



Fio. 3. 

Still more significant is the illusion in Fig. S,*in which the con- 
veiillir is very dear. The length, etc., of the lines makes no difference 
in the illusion. * 

* Poggeadorf’s Anaden der Phyak, Vol. 110, p. 500; 114, 587; 117, 477. . , 
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^ On the other hand, in Fig. 4 the diagonals must be definitely 
thicker than the par&llel horizontal lines, if those are ter aj^pear not 
parallel. That riie inclination is what destroys the appearance 
of^parallels is shown by the simple case given in Fig. 5, 

where the distance from A 
to B is as gr^t as from B 
to C, and yet where the 
first seems definitely smaller 
than the second. 

Still more deceptive is 
Fig. 6 where the first line 
with the angle inclined in* 
wards seems incomparably 
smaller than the jsecond 
with the angle inclined 
outwards. 

All who have described this remarkable subject have attempted 
to explain it. The possession of such an explanation might put 
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us in a position to account for a large number of practical difiiculties. 
But certain as the facts are, we are still far from their why and how. 
We may believe that the phenomenon shown in Figs. 1 and 8 appears 
when the boundaries of a field come straight up to a street with 
parallel sides, with the result that at the point of meeting the street* 
seems to be bent in. Probably we have observed this frequently,,, 
without being aware of it, and have laid no particular stress on it, 
first of all, because it was really unimportant, and secondly, because ^ 
we thought that t]je street was really not straight at that point.* , 

In a like manner we may have seen the effect of angles as shown 
in Figs. 5 and 6 on streets where houses or house-fronts wereflbuilt 
oomerwise. Then the line between the comers seemed longer or 
shorter, and as we had no reason for seeking an accurate judgment 
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we paid lib attention to its status. We simply should have madfe 
a^alse estjboiate of length if we had been requuted to judge it. It is 
also likely that we may have supposed an, actual or suppositoiy 
line on inde of the gables of a house enclosed by angles of* the 
gables, to be short, — but until now the knowledge of this supposi- 
tion has Imd no practical value. Nevertheless, the significance of 
these illusions should not be underestimated. They mean most of 
all the fact that we really can be much deceived, even to the degree 
of swearing to the size of a simple thing and yet being quite inno- 
cently mistaken. This possibility shows, moreover, that the cer- 
tainty of our judgment according to sensible standards is inadequate 
and we have no way of determining how great this inadequacy is. 
We have already indicated that we know only the examples cited 
by ZoUner, Delboeuf and others. Ijb is probable that they were 
• hit upon by accident and that similar ones can not be discovered 
empirically or intentionally. Hence, it may be assumed that such 
illusions occur in great number and even in large dimensions. For 
example, it is known that Thompson discovered his familiar “ optical 
' circle illusion ” (six circles arranged in a circle, another in the middle. 
Steh possesses bent radii which turn individually if the whole drawing 
is itself turned in a circle) by the accident of having seen the geometri- 
cal 'Ornament drawn by a pupil. Whoevfer deals with such optical 
illusions may see very remarkable ones in almost every sample of 
ladies’ clothes, particularly percale, and also in types of carpets and 
furniture. And these are too complicated to be described. In the 
pourse qf time another collection of such illusions will be discovered 
and an explanation of them will be forthcoming, and then it may 
be possible to determine how our knowledge of their existence can ’ 
be turned to practical use. 

Practical application is easier in tlie so-called inversion of the 
, visual object. Fig. 7 
^ shows the simplest case 
of it — the possibility of 
seeing the middle vertical 
line as either deeper or 
higher than the others. 

In the first instance you 
have before ydu a gutter, 
in fhe second a roqm. 

Similar relations are to be observed in the case of a cube in which the 
comer a may be seen as either convex or concave according fs 
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think it behind or before the background oif the aagl^ Iro 
which a proceeds. %t is still clearer when, in a rhomboid, the 

line XY is drai^. Then x pr\ 
may be seen alternately as nearer 
or further and the* figure can 
thereby be brought injto a different 
position. (Fig. 9.) Done once it 
may be repeated voluntarily. 

There are many practical exam- 
ples of these illusions. Sinsteden 
saw one evening the silhouette of 
a windmill against a luminous 
background. Thearmsseemednow 
to go to the right, now to ^he left — clearly because he did not 
make out the body of the niill imd might equally assume that he ^ 
saw it from the front or from the rear, the wheels going toward the 
right in the first, and toward' the left in the other case. An analogous 
case is cited by Bernstein. If (Fig. 10) the cross made of the thin 
lines stand for the bars of a 
weather vane and the heavy 
lines represent the weather 
vane itself, it may be iifi- 
possible under the condi- 
tions of illumination for an 
eye looking from N to 
distinguish whether the 
weather vane points NE^ 
or SW; there is no way 
of determining the starting 
point of motion. All that 
can certainly be said is that 
the weather vane lies be- 
tween NEand SW and that 
its angle is at theicrossing of &e*two lines, but the direction in 
which its heads point can not be determined at even a slight 
distance. Both forms of this illusion may occur in a criminal tri^| 
If once a definite c dea of some form of order has been gainst 
it is not abandoned or doubted, and is even sworn to. If asked, 
for example, whether the mill-wheel movqd right or left, the 
observer will conrider hardly one time in a ' hundred whether 
there might not have been an optical illusion. He will simply assure 



Fig. 10. 
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118 that ^ thing was as he thinkB he saw it, and whether he saw^it 
Mnectl:|«i( purely a matter of luck. ' 

^ To a^ &ese illusions may be added those which are connected 
tnth movement or are exposed by movement. During the movement 
of certain llodies we can distinguish their form only under definite 
conditions. * As their movement increases they seem shorter in 
the direction of movement and as it decreases they seem broader 
\han normally. An express train with many cars seems shorter when 
moving directly near us, and rows of marching men seem longer. 
The illusion is most powerful when we look through a stationary 
small opening. The same thing occurs when we move quickly past • 
bodies, for this makes them seem very sliort as we go by. 

Of such cases sense-illusion does not constitute an adequate ex- 
planation; it must be supplemente4 by a consideration of certain 
, inferences which are, in most instances, comparatively complex.^ 
We know, e. g., that objects which appear to us unexpectedly at 
night, particularly oh dark, cloudy nights, seem inordinately magni- 
fi^. The process is here an exceedingly complex one. Suppose I 
see, some cloudy night, unexpectedly close to me a horse whose 
environment, because of the fog, appears indistinct. Now I know 
from experience that objects which appear from indistinct environ- 
ments are as a rule considerably distaiit. I know, further, that 
considerably distant objects seem much smaller, and hence I must 
assume that the horse, which in spite of its imaginary distance 
appears to retain its natural size, is really larger than it is. The 
strain qf thought is as follows: ** I see t^e horse indistinctly. It 
seems to be far away. It is, in spite of its distance, of great size. 
How enormous it must be when it !§ close to me! ” Of course these 
inferences are neither slow nor conscious. They occur in reflection 
with lightning-like swiftness and make no difference to the certainty 
of the instantaneous judgment. Hence it is frequently very diflScult 
" to discover the process and the mistake it contains. 

If, however, the observer finds an inexplicable hiatus in an event 
he happens to notice, he find^ it strange because unintelligible. In 
this way is created that notion of strangeness which often plays so 
gjeat a r61e in the examination of witnesses. Hence when under 
otherwise uncomfortable conditions, I see a horsq run without hearing 
the beat of his hoofs, when I see trees sway without feeling any 
steam; when I meet^a man who, in spite of the moonlight, has no 
diadow, I feel them to be very strange because something is lacking 

1 W. Leiden: Optiiqd Slusion. Nature 372 (1901). • 
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inVtheir lo^cd devd as events. Now, from the moaa^ 

a thing becomes straAge to an individual his peroeptionjf am 
longer reliable, it is doubtful whether he knows what he has. really 
ezpeKenoed before his world became strange to him. Add to this 
that few people are imwilling to confess that they felt* ill at ease, 
that perhaps they do not even know it,^ and you get the complicated 
substitution of sensory illusions and uncanny sensation, the one 
causing liie other, the other magnifying the one, and so on until 
the whole affair is turned into something quite unrecognizable. 
So we find ourselves in the presence of one of the inexplicable situa- 
tions of the reality of Vhich we are assured by the most trustworthy 
individuals. 

To magnify this phenomenon, we need only think of a few slightly 
abnormal cases. It has already been indicated that there are many 
such which are not diseased, and further, that many diseased cases 
occur which are not known as such, at least, as being so much so 
as to make the judge call in the doctor. This is the more likely 
because there are frequently, it I may say so, localized diseases 
which do not exhibit any extraordinary i^mptoms, at least to laymen, 
and hence offer no reason for calling in experts. If we set aside all 
real diseases which are connected with optical illusions as not con- 
cerning us, there are still Ibft instances enough. For example, any 
medical text-book will tell you that morphine fiends and victims of 
the cocaine habit have very strong tendencies to optical illusions 
and are often tortured by them. If the disease is sufficiently ad- 
vanced, such subjects wifi be recognized by the physician at 9 single ^ 
glance. But the layman can not make this immediate diagnosis. 
He will get the impression tha^ he is dealing with a very* nervous 
invalid, but not with one who is subject to optical illu^ons. So, 
we rarely hear from a witness that he knows such people, and cer- 
tainly not that he is one himself. A very notable oculist, Himly, 
was the first to have made the observation that in the diseased 
excitability of the retina every color is a tone higher. Luminous 
black looks blue, blue Jooks violet, vicfiet looks red, red looks yellow. 
Torpor of the retina inverts the substitution. 

Dietz * tells of color-illusions following upon insignificant indiges- 
tion; Foderfe of hysterics who see everything reversed, and Hoppe ® 
says, “ If the order of the rods and cones of the retinitis somewhat 
disturbed by an inflammatory touch, the eqpilibrum of vision is 

1 H. Gro^: Lehrbuch fOr den Atisforschungsdienst der Gendarmerie. 

3 xjber die Quelle der Sinnestftuschung^. Magazin ftir Seeleidomde VIII. 

sErklttning der Sinnestttusohui^en. Wllrzbiirg 1888.« 
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altered aikd changes in size, in form, or appearan Naturally 

crimla^t can not perceive slight indigbstion, weak hysteria* 
or an inflamed area in the retina when he is eyamining witnesses, yet 
false observations like those described may have a definite infldence 
upon the deosion in a case. 

If such abnormal occasions are lacking the reasons for optical 
illusions are of another nature. As a rule optical illusions occur 
when there is an interruption in the communication between the 
retina, the sense of movement, and the sense of touch, or when we 
are prevented from reducing the changes of the retinal image to the 
movement of our body or of our eyes. Thi^ reduction goes on so 
unconsciously that we see the idea of the object and its condition 
as a unit. Again, it is indubitable that the movement of the body 
seems quicker when we observe it wifh a fixed glance than when we 
follow it with our eyes. The difference may be so significant that it 
is often worth while, when much depends on determining the speed 
of some act in a criminal case, to ask how the thing was looked at. 

Fechner has made a far-reaching examination of the old familar 
fact that things on the ground appear to run when we ride by them 
' rapidly.^ This fact may be compared with the other, that when 
you look directly into swift-moving water from a low bridge, the 
latter seems all of a sudden to be swifuming rapidly up stream, 
though the water does not appear to stand still. Here some unknown 
factor is at work and may exercise considerable influence on many 
other phenomena without our being able to observe the results. 
,To thiy cfass may be added the extraordinary phenomenon that 
from the traiib objects easily seem too near and hence appear smaller 
than they are. It may be, liowevqr, that the converse is true and 
objects appear smaller, or at least shorter, and that inasmuch as we 
are in the habit of attributing the diminution of size in objects to 
their distance, we tax the latter as false. So much is certain — that 
whenever we ourselves move quickly we make false judgments of 
size, distance, and even color. The last may be due to the fact that 
during a quick passage, colons may so compose themselves, that 
green and red b^me white, and blue and yellow, green, etc. 1 
believe that all these illusions are increasing in connection with the 
spread of bipycling, inasmuch as many observations are made from 
tjbe fleeting Vheel and its motion tends to increase the illusions 
coiSsiderably. Conogming the differences in movement Strieker^ 

> Elemente die Psychophysik. Leipzig 1889. 

* Studien ttber die Sprachvorstellung. Vienna 1880. ^ 
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80 ^: " II I He <m my back and see a bird fly in the unSbrm^ 'l^ue 
heaven, I necognize die movement although 1 have no object 
which to compare it. . This can not be explained by the variety of 
poailts on the retina which are affected, for when the, bird pauses 
and I turn my eye, I know that it is not moving.” The 1^ argument 
is not correct. If the bird is sitting on a branch I know, in spite of 
all my occipital movement, that it is quiet, but only because I per- 
ceive and observe the bird’s immobility. If, however, 1 lie on my 
back like Stricken: and see above me a bird of the class that, so to 
speak, swim motionless in the air for minutes at a time, and if then 
1 turn my he^, I can not tell when the bird begins to move. Here 
then we have no exception to the general rule and can always say 
that we are speaku^ of movement optically perceived when the 
rays issuing from any body progressively touch i,various points on 
the retina. And since this occurs when we are in motion as weU as 
when the object is in motion it happens that we can not locate the 
movement, we cannot say whether it be in us or in the object. 

Of course, the possibility that fanciful images may appear during 
movement is familiar. If t sit quietly in the forest and at some 
distance see a stone or a piece of wood or a little heap of dried leaves, 
etc., it may be that, because of some illusion, I take it to be a rolled 
up hedgehog, and it may^happen that I am so convinced of the 
nature of the object while I am looking at it that I see how tbe hedge- 
hog stretches itself, sticks out its paws and makes other movements. 

I remember one winter when, because of some delay, a.<jommission 
on whidi I was serving Ifkd failed to reach a village not far fqom the « 
capital. We had gone to investigate a murder case and had found 
the body frozen stiff. The oven in the room was heated and the 
grave-digger placed the stiff body near the oven in order to thaw it 
out. We at this time were examining the place. After a while I 
was instructed by the examining justice to see about the condition 
of the corpse, and much to my disgust, I found it sitting near the 
oven-, bent over. It had thawed out and collapsed. During the 
subsequent obduction^I saw most clebrly how the corpse made all 
kinds of movements, and even after the section, during the dictation 
of the protocol, my imagination still seemed to see the corpse movii^ 
a>hand or a foot. 

The imagination may also cause changes in color. *'Onoe, I saw 
on my desk, which stood next to a window,^ great round drop 
of water on the left side of which the panes of the window 
were reflected. (Fig. 11). The whole business was about a meter 
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froi]| lOf ' eye* I sew it repeatedly while working and it finally 
occurre(| to me to inquire how such a gre&t drop oS water could 
^t there. I had sat at my desk for hqurs without 
moving. I must have observed it if it had dropped' 
there. Refraining intentionally from going closer* I 
started* without avail, to consider how it could have 
come. Some time after I examined the drop of water Fig. ii. 
and found it to be an ink-blot* long ago completely dried, and bearing 
on its left side a few grains of white cigar ash. I had taken these to 
be the image of the window* and hence* had immediately attached 
to it the idea of the shining, raised drop of w^tcr. I, had altogether 
overlooked the deep black color of the drop. On the witness stand 
I .would have sworn that I had seen a drop of water, even if I had 
known the evidence on the matter to be important. 

In many cases it is possible to control the imagination* but only 
when it is known that the images can not be as they are seen. Every- 
body is aware how a half-covered object at ^a distance* or objects 
accidentally grouped in one way or another, are taken for God knows 
what. Thus once, looking from my desk to my smoking table, I 
saw an enormous pair of tailor’s scissors half-covered by a letter. 
It remained identical under a number of repeated glances. Only 
when I thought vigorously that such a thing could not possibly be 
in my room did it disappear. A few scales of ashes, the lower round 
of the match safe, tile metal trimmings of two cigar boxes half- 
covered by a letter and reflected by the uncertain light breaking 
^ through flie branches of a tree, were all tlfht the tailor’s scissors was 
composed of^ If there had been such a thing in the house, or if I 
had believed something like it to exist in* the house, I should have 
sought no further and should have taken my oath that I had seen 
the thing. It is significant that from the moment I understood the 
phenomenon I could not restore the image of the scissors. How 
often may similar things be of importance in criminal trials! 

The so-called captivation of our visual capacity plays a not un- 
important part in distinguishing correct fn^m illusory seeing. In 
order to see correctly we must look straight and fully at the object. 
Looking askance gives only an approximate image* and permits 
file imagination free play. Anybody lost in a brown study who 
pictures some point in the room across the ufay with his eyes can 
eAily mistake a fly^ which he sees confusedly askance* for a great 
big bird. Again* *the type of a book seems definitely smaller if the 
eyes are fixed on the point of a lead pencil with a certain distance 
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bellm or the book; And yet again; if you stand so at 
an angle of about 90 degrees from the fixation point, you lode at 
white door in a dark observing its extent in indirect vision, 
you \v111 find it much higher than in dhect vision. 

These examples indicate how indirect vision may be corrected 
by later correct vision, but such correction occurs rarely. We see 
something indirectly; we find it uninteresting, and do not look at it 
directly. When it becomes of importance later on, perhaps enters 
into a criminal case, we think that we have seen the thing as it is, 
and often swear that ** a fly is a big bird.” 

There are a number bf accidents which tend to complete illusion. 
Suppose that the vision of a fly, which has been seen indirectly and 
taken for a big bird happens to be synchronous with the shriek of 
some bird of prey. I combine, the two and am convinced that I 
have seen that bird of prey. This may increase, so much so that 
we may have series of sense-illusions. I cite the example of the 
decorative theatrical artist, who can make the most beautiful images 
with a few, but very characteristic blots. He does it by emphazising 
what seems to us characteristic, e. g., of a rose arbor, in such a way 
that at the distance and under the conditions of illumination of 
theatre we imagine we really see a pretty rose arbor. If the scene 
painter could give definite fules he would help us lawyers a great 
deal. But he has none, he proceeds according to experience, and is 
unable to correct whatever mistakes he has committed. If the rose 
arbor fails to make the right impression, he does not try to improve 
it — he makes a new one. *This may lead to the conclusion th^t not 
all people require the same characteristics in order tp identify a 
thing as such, so that if we could set the rose arbor on the stage 
by itself, only a part of the public would recognize it as properly 
drawn, the other part would probably not recognize it at all. But 
if, of an evening, there is a large number of decorations on the stage, 
the collective public will find the arbor to be very pretty. That will 
be because the human senses, under certain circumstances, are 
susceptible to sympathetic induction, fn the case of the rose arbor 
we may assume that the artist has typically represented the neces- 
sary characteristics of the arbor for one part of the audience, for 
another part those of a castle, for another part those of a forest, 
and for a fourth those of a background. But once ait individual, 
finds a single object to be correct, his senses are ^dready sympath^- 
ically inductive, i. e., captivated for the correctnbis of the whole 
collection, so that the correctness passes from one object to the total 



CRIMINAL PSYCHQWJOy 



iittii4^ea^iNoF» this psychic process is most dear in those op^ 
illu|^ni||^hich recently have been much on public e^bition (the 
battle ^^Grav^otte, the Journey of the Austrian Crown Fxince in 
Egypt, etc.)- Thechief trick of these representations is the presenting 
of real objects, like stones, wheels, etc., in the foregroimd in such a 
way that^they fuse unnoticeably with the painted picture. The 
sense of the spectator rests on the plastic objects, is convinced of 
their materiality and transfers the idea of this plasticity to the 
merely pictured. Thus the whole image appears as tri-dimensional. 

The decorations of great parks at the beginning of the last century 
indicate that illumination and excited imagination are not alone in 
causing such illusions. Weber tells ecstatically of an 'alley in Schwe- 
tzing at the end of which there was a highly illuminated concave 
wall, painted with a landscape of mountains and water-falls. Every- 
body took the deception for a reality because the eye was captivated 
and properly inducted. The artist’s procedure^ must have been 
psychologically correct and must have counted upon the weakness 
of our observation and intellection. Exner points to the simple 
circumstance that we do not want to see that things under certain 
conditions must terminate. If we draw a straight line and cover 
an end with a piece of paper, every one wonders that the line is not 
^ longer when the paper is removed. » 

I know of no case in criminal procedure where illusions of this 
kind might be of importance, but it is conceivable that such illusions 
enter in numberless instances. This is especially susceptible of 
observatSdn when we first see some regiomor object hastily and then 
obseiwe it more accurately. We are astonished how fundamentally 
false our first conception was. ' Part of this falseness may be adduced 
to faults of memory, but these play little or no part if the time is 
short and if we are able to recall that the false conception appeared 
just as soon as we observed the situation in question. The essential 
reason for false conception is to be found only in the fact that our 
first hasty view was incorrectly inducted, and hence, led to illusions 
like those of the theatre. Thus, it is possible to take a board fence 
covered at points with green moss, for a faoss-covered rock, and 
then to be led by this to see a steep cliff. Certain shadows may so 
^magnify the size of the small window of an inn that we may take it 
to be as large as that of a sitting room. And iil we have seen just one 
‘ irindoV we think all are of the same form and are convinced that 
the inq is a mansiSn. Or again, we see, half-covered, through the 
woods, a distant pool, and in memory, we then see the possibly, 





but not n6oes8ftri]y» present river. Or perhaps we see a ^urdi 8pire» 
and poshly ^ear it the roof of a house rises above the trees; 
we are inducted into having seen a village, although there i&dly are? 
visible only the church and the house. 

These illusions again, I must repeat, are of no importance if they 
are at all doubted, for then the truth is ascertained. When, however, 
they are not doubted and are sworn 'to, they cause the greatest 
confusion in trials. A bar-room quarrel, a swung cane, and a red 
handkerchief on the head, are enough to make people testify to 
having seen a great brawl with bloody heads. A gnawing rat, a 
window accidentally left open through the night, and some mis- 
placed, not instantaneously discovered object, are the ingredients 
of a burglary. A man who sees a rather quick train, hears a shrill 
blowing of the whistle, and sees a great cloud, may think himself 
the witness of a wreck. All ^ese phenomena, moreover, reveal 
us things as we have been in the habit of seeing them. 1 repeat, 
here also, that the photographic apparatus, in so far as it does not 
possess a refracting lens, shows things much more truly than our 
eye, which is always corrected by our memory. If I permit a man 
sitting on a chair to be photographed, front view, with his legs 
crossed and stretched far out, the result is a ludicrous picture because 
the boots seem immensely larger than the head of the subject. But 
the photograph is not at fault, for if the subject is kept in the same 
position and then the apparent size of head and boot are measured, 
we get accurately the same relation as on the photograph. We know 
by experience how big a head is. And hence, we ordinalSy see all 
relations of size in proper proportion. But on the photograj^h we 
can not apply this ‘‘ natural ” standard because it is not given in 
nature, and we blame the camera. 

If, in a criminal case, we are dealing with a description of size, 
and it is given as it is known from experience, hot as it really appears, 
then if experience has deceived us, our testimony is also wrong, 
although we pretend to have testified on the basis of direct sense- 
perception. • 

The matter of afterimages, probably because of their short 
duration, is of no criminalistic importance. I did once believe that 
they might be of considerable influence on the perception of witnesses,*^ 
but I have not succe<8ded in discovering a single examine in which 
this influence is perceptible. ' f 

On the other hand, the phenomenon of irradiafion, the appearance 
of dark bodies as covered i;pth rays of li^t by adjacent luminosities^ 
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18 of iiii|M 3 irtaiioe. This phenomenon is well-kno?n^> as aie He^« 
holtzis 1^ Plateau’s explanations of it. Bi(t it is not sufficieray 
applied. * One needs only to set a white square upon the blackest pos- 
sible ground and it the same time a similar bhck square of equal si^ 
on a white ground, and then to place them under a high light, to 
perceive how much larger the white square appears to be. That such 
phenomena \>ften occur in nature need not be expounded. Whenever 
we are dealing with questions of size it is indubitably necessary to 
consider the color of the object and its environment with respect 
to its background and to the resulting irradiation. 

0 

Section xoo. (3) Auditory Illusions. 

From the point of view of the criminalist, auditory illusions are 
hardly less significant than visual illusions, the more so, as incorrect 

* hearing is much more frequent than incorrect seeing. This is due 
to the greater similarity of tones to each other, and this similarity is 
due to the fact that sound has only one dimension, while vision 

* involves not only three but also color. Of course, between the boom- 
ing of cannons and the rustling of wings there are more differences 
than one, but the most various phenomena of tones may be said to 
vary only in degree. For purposes of coqiparison moreover, we can 
make use only of a class of auditory images on the same plane, 
e. g., human voices, etc.* Real acoustic illusions are closely connected 
with auditory misapprehension and a distinction between these 
two can net be rigorously drawn. A misapprehension may, as a 
vule, be4ndicated by almost any external condition, like the relations 
of pitch, echo,* repetition, false coincidence of waves of sound, etc. 
Under such circumstances there may arise real illusions. 

The study of auditory illusion'^ is rendered esi)ecially difficult by 
the rarity of their repetition, which makes it impossible reliably 

* to exclude accidents and mistakes in observation. Only two phe- 

t nomena are susceptible of accurate and sufficient study. For three 

summers a man used to ride^ through the long street in which 1 
live. The man used to sell ice and would Announce himself by 
crying out, Frozen,” with the accent on the Fro. This word was 
distinctly audible, but if the man came to a definite place in the 
street, there ^re also audible the words “ Oh, If he rode on 

furrier the expression became confused and gradually turned into 
the correct, “Frozeif.” I observed this daily, got a number of 
others to do so, wi^out telling them of the illusion, but each heard 



fJw aune tbing in the distinct difference hetm^ “ 

ahd*‘oh,n^.” jf 

I m^e a similar observation at a biqrde schod. As is kooitp, 
begiBners ate able frequently to tide by themseiVes but need hd{> 
in mounting and dismounting their machines. To do.so th^ call 
a teacher by crying out: ** Herr Maier.” At a certain place this 
sound would seem distinctly to be mamma.” I was £t first much 
surprised to hear people of advanced age cry cheerfully, “ mamma.” 
Later I discovered what the word really was and acquaintances 
whose attention 1 called to the matter confirmed my observation. 
Such things are not indifferent, they show that really very different 
sounds may be mistaken for one another, that the test of misunder- 
standings may often lead to false results, since only during the test 
of an illusion are both auditor and speaker accurately in the same 
position as before. Finally, these things show that the whole busi- 
ness of correcting some false auditions is very difScult. Yet this* 
work of correction may be assumed to be mudr more easy with 
respect to hearing than with respect to seeing. If, e. g., it is asserted 
that the revolver has been seen somewhere, and if it has been known 
that the sight was impossible, it becomes just as impossible, almost, 
to determine what the object seen really was. In the rarest cases 
only will it be something /iltogether similar, e. g.,,a pistol; most of 
the time it will be an object which could not be inferred from no 
matter what combinations. In hearing, oa the contrary, if once it 
is determined that there has been a false audition, the work of placing 
it, though difficult, need not be unprofitable. This Tgork is often 
compulsory upon the criminalist who receives protocols which hav» 
not been read aloud, and in which mistakes of hearinig and dictation 
have been made. Such mistakes are considerably disturbing, and 
if the case is imporUint their source and status must be inferred. 
This may almost always be done. Of course, strange, badly heard 
proper names can not be corrected, but other things can. < 

As regards the general treatment of auditory illusions, it is nec- « 
essaiy, first of all, to consider their i]^y and significant differences. 
In the first place, there are the varieties of good hearing. That 
normal and abnormal hearers vary in degree of power is well known, j 
There are also several special conditions, causing, e. g., the so called 
hyper-auditive wht hew more acutely than nmiud people. Of 
course, such assertions as those which dte people who can heai^the 
noise of sulphur rubbed on the poles of quartz crystals and so on, 
are incorrect, but it is certain that a little attrition will reveal a 
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siitprisiiig number ef people whose hearing is far acuter than t)|at 
of nAnud individuals. Apart from children^ the class«is made up 
df muskSans, of jroimg girls, and of very nervous, excitable, and 
fflcUy persons. The musicians in fact have become so becaifige of 
thdr ears; the young girls hear well largely because of their delicate 
oiganizatiop and the very fine construction of their ears; and the 
.nervous people because of their sensibility to the pain involved in 
loud noises. Many differences of perception among witnesses are 
to be explained by differences of audition, and the reality of apparent 
impossibilities in hearing must not be denied but must be tested 
under proper conditions. One of these conditions is location. The 
difference between hearing things in the noisy day and in the quiet 
night, in the roar of the dty, or in the quiet of the mountains, is 
familiar. The influence of resonance and pitch, echo and absorption 
of tones, i. e., the location of the sound, is of great importance. 
Finally, it must not be forgotten that people’s ability to hear varies 
with ihe weather. Colds reduce the power, and not a few people 
are influenced by temperature, atmospheric pressure, etc. These 
considerations show the degree in which auditory illusions can be 
of importance even in tests of their nature and existence. They 
show above all that the same object of comparison under the 
same circumstances must be used in every test. Otherwise much 
confusion inevitably results. 

The presence of auditory illusions in diseases, fever, hysteria, 
nervousness, alcoholism and its associates, mental disturbances, 
hypereemia^^liseases of the ear, etc., is well-known, but concerns us 
•only as* pointing to the necessity of calling in the physician im- 
me^ately. T^ey have their definite characteristics and rarely leave 
the layman in doubt of his duty in that direction. The great diffl* 
culty comes in dealing with diseases or apparent diseases while it 
is still impossible to know of their existence, or where the pain is 
of such character that the layman does not know of its presence 
and thus has no ground for consulting the doctor. For example, it is 
well known that a large amount of ear wax in the aural passage may 
cause all sorts of ringing and sighing in the ear, and may even produce 
real haUucinations. Yet a person having an abnormal amount of ear 
wtfx may be otherwise absolutely sound. How is the need of a 
physician to be guessed in such a case? Agaiif, the perforation of 
thedkuin, especially when it follows a catarrh, may cause a definite 
auditory illusion with* regard to the sound of voices, or the illusion 
may be effected by the irritation of the skin in the ear passage, or 
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bjr^, aiieiiiia» or by a stroBg carotid pulse and a distentiGn of tihe 
bloodvessels^ as happens in alcoholism. Mimy people become dlmor- 
mally sensitive to sound at the beginning of fevers. Women ft 
the time of their climacterium hear all kinds of voices. Inasmuch 
as this soon stops* the abnormality and incorrectness of their audition 
is hard to establish. Childbirth* too* makes a difference. Old* other- 
wise conscientious midwives claim to' have heard unborn children 
breathe and cry. 

Etomples of this sort of thing are innumerable and they teach 
that whenever any questionable assertion is made about a thing 
heard the doctor musk be called in to determine whether the witness 
heard it under abnormal* though not diseased conditions. Again, 
merely accidental or habitual general excitability tends to intensify 
all sounds* and whether the witness under consideration was in 
such condition can be determined only by the expert physician. 

The illusions of hearing which completely normal people are * 
subject to are the most difficult of all. Their number and frequency 
is variously estimated. The physician has nothing to do with them. 
The physicist* the acoustician and physiologist do not care about 
the criminalist’s needs in this matter* and we ourselves rarely have 
time and opportunity to deal with it. As a result our information 
is very small, and no one»can say how much is still undiscovered. 
One of my friends has called my attention to the fact that when the 
beats of the clock are counted during sleepiness, one too many is 
regularly counted. I tested this observation and my experience 
confirmed it. If, now, we consider how frequently the determination 
of time makes the whole difference in a criminal case and ho^ easily® 
it is possible to mistake a whole hour* we can get some notion of the 
importance of this illusion. Its*^ explanation is difficult and it may 
be merely a single instance of a whole series of unknown auditory 
illusions resting on the same basis. Another and similar phenomenon 
is the “ double beat of the hammer.” If you have an assistant 
strike the table with a hammer while you hold both ears with your ’ 
fingers and then open them half a second or a second after the blow, 
you hear the blow again. And if you open and shut yoUr ears quickly 
you can hear the blow several times. This is explaiiled through the 
fact that a numbel^ of reflections of the sound occur in the room* aftd 
that these are percei^/able only by the unfatigued ear. •.The explana- 
tion is unsatisfactory because the experiment is sometimes sucoei^ 
in the open. Taken in itself* this matter s^ms very theortt^cal 
and without practical value. But this kind of action may o^iur 



§100] ^ CRIMINAL PSYCHOLOGY U7* 

automatioiSsr. It is well known that swallowing closes the Eujf- 
tadhiA txfb^ for a moment^ especially if done when lying down. 
Nbw, if this oocuis during a blow» a shot, etc., the sound must be 
heard twice. Again, it may easily happen that because of the doise 
a man wakes up half asleep and, frightened, swallows the collected 
saliva; theh^this accident, which in itself seems unimportant, may 
lead to very significant testimony. Such occurrences are not in- 
frequent. 

The intensity of a sound already heard may be of considerable 
influence. Certain experimenters have indicated the remarkable 
character of slightly intensive effects of sound. • If you hold a watch 
so far from the ear as to hear it clearly but weakly, the sound de- 
creases until finally it is not heard at all, and after awhile it is again 
heard, etc. This may lead to hearing distinct sounds made up of 
many tones, and need not evince any great illusion with regard to 
^the ticking of a watch. But the thing may occur also in connection 
with more powerful and more distant sounds, e. g., the murmur of 
a brook, the rush of a train, the pounding in a distant factory. Noises 
far removed are influenced by reflections of sound, waves of air, etc., 
and it is possible that all kinds of things may be heard in a completely 
monotonous noise. This can be easily learned by listening to the 
soft murmur of a distant brook at night. Given the disposition 
• and supposing the existence of the brook unknown, it is easy 
to hear in its monotonous murmur, human voices, sighs, shrieks, 
etc. 

Another temarkable observation shows that in the dark very 
distinct things are heard during the playing of delicate instruments, 
such as mouth-organs. The humming approaches and withdraws, 
then it comes on various sides, and finally one has the feeling that 
the whole room is full of humming and winging insects. And this 
may go on indefinitely. There is a large collection of reasons for 
•this reduplication of monotonous sounds. Everybody knows the 
^accord of the seolian harp which consists of identical notes, and the 
melodies which seem to lie in the pounding of the train on the rails. 
This can become esp>ecially clear when one is liaif asleep. If ever 
thinking begins to be ousted by slumber, the rhythmic pound begins 
to dominate consciousness. Then the rhythm gets its appropriate 
melody which J^ecomes progressively more intense, and if one grows 
suddenly wide awake one wonders why the clearly-heard music is 
missing. Similarly, it Is often asserted that a row of travelling wild 
swans make pleasant chords, although each swan is able to utter 
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0 ^ one cry. Difference in cUstanoe and alterations in ^ air 
cause the chords. \ . 

Hie difficulties in ffistinguishing the intensity^ or .wea&ness of a 
sound are of important. Fechher learned from the violinist Wad. 
lewski that he observed that a male choir of four hundited voices did 
not sound essentially louder than one of two hundred. ^At the same 
time one dock is not heard at a great distance, a hundred clocks 
are heard. One locust can not be heard eating; when 1000 eat 
they are heard; hence each one must make a definite noise.^ Early 
authorities have ^ready indicated how difficult it is to distinguish 
the number of bells* ringing together. Even musicians will often 
take two or three to be five or six. 

Certain dispositions make some difference in this respect. The 
operating physician hears the low groaning of the patient after the 
operation without having heard his loud cries during the operation. 
During the operation the physician must not hear anything that is* 
likely to disturb his work, but the low groan has simply borne in upon 
him. The sleeping mother often is deaf to considerable noise, but 
wakes up immediately when her child draws a deeper breath than 
usual. Millers and factory hands, travellers, etc., do not hear the 
pounding of their various habitual environmental noises, but they 
perceive the slightest calk and everybody observes the considerable 
murmur of the world, the sum of all distant noises, only in the 
silence of the night that misses it. 

Illusions of direction of sound are very common. It is said that 
even animals are subjefit to them; and everybody kiftiWs how few 
human beings can distinguish the source and cfir^tion of street 
music, a rolling wagon, or a ringing bell. Even when long practice 
enables one to determine direction with correctness, an accidental 
event, perhaps the weather, especial sounds, a different grouping of 
individuals on the street, may result in serious mistakes. I tried 
to learn to judge from my office-desk whether the ring of the horse- ’ 
car came from above or below. I succeeded so well that I could* 
not understand how it was difficult mot to learn the difference, and 
yet I failed many a time altogether in judgment. The reason for 
it I do not know. 

All these enumerated circumstances must show how very uncerfein 
all acoustic percep^ons are, and how little they may be trusted if 
they are not carefully tested under similar conditions, and if — •ghat 
is most important — they are not isolated. * We are here led. back 

1 Max Meyer: Zur Theorie der Qerttuschempfindungen. ^ipsig 1902. 
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to the ^Id eveiy observation is not proof but means (ft 

proofs an<i^tliat it may be trusted only when it is confirmed by many 
p&dld actions whi<^ are really consistent. .That even after that 
mistakes are possible, is true, but after that ” is when we Have 
done all that* lies within human power. 


Section lox. (4) IllusioM of Timch. 

The high standing of the sense of touch which make it in certain 
directions even the organ of control of the sense of sight, is well 
known, and Condillac’s historic attempt to derive all the senses from 
this one is still plausible. If what is seen is to be seen accurately 
there is automatic resort to the confirmatory aid of the sense of touch, 
which apprehends what the eye has ipissed. Hence we find many 
^people touching things, whose vision is not altogether reliable — 
i. e., people lof considerable age, children unpracticed in seeing, ah 
uneducated people who have never learned to see quickly and com- 
prehensively. Moreover, certain things can be determined only by 
touching, i. e., the fineness of papers, cloth, etc., the sharpness or 
pointedness of instruments, or the rawness of objects. Even when 
we pat a dog kindly we do so partly because we want to see whether 
his skin is as smooth and fine as the eye s^s it; moreover, we want 
to test the visual impression by that of touch. 

But important and reliable as the sense of touch is, it is neverthe- 
less not to be' trusted when it is the sole instrument of perception. 
We must never depend on the testimony of % witness based entirely 
on perceptions Jby touch, and the statements of a wounded person 
concerning the time, manner, etc., of^his wound are unreliable unless 
he has also seen what he has felt. We know that most knife and 
bullet wounds, i. e., the most dangerous ones, are felt, in the first 
instance, as not very powerful blows. Blows on the extremities are 
not felt as such, but rather as pain, and blows on the head are regu- 
*larly estimated in terms of pain, and falsely with regard to their 
strength. If they were powerful enough to c^use unconsciousness 
they are said to have been very massive, but if they have not had 
that effect, they will be described by the most honest of witnesses 
as^much more powerful than they actually were. Concerning tlie 
location of a wound in the back, in the side, evefi in the upper arm, 
thsu^rounded person can give only general indications, and if he 
correctly indicates the seat of the wound, he has learned it later 
but did not know it when it occurred. According to HelmhoItZt 
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{liractically all abdominal smuwtions are attributed to tbe interior 
abdominal* wall. Nofw such matters become of importanqp wnea an 
^ individual has suffered several wounds in a brawl or an assart 
an<f wants to say certainly that he got wound A when X appeared* 
wound B when Y struck at him* etc. These assertions kte almost all 
false because the victim is likely to identify the pain ofrthe moment 
of receiving the wound with its later painfulness. If* for example, 
an individual has received a rather long but shallow knife wound 
and a deep stab in the back, the first will cause him very considerable 
burning sensation, the latter only the feeling of a heavy blow. Later 
on* at the examination* the cut has healed and is no longer painful; 
the dangerous stab which may have reached the lung* causes pain 
and great difficulty in breathing* so that the wounded man assigns 
the incidence of the stab tOithe painful sensation of the cut; and 
conversely. ^ 

Various perceptions of victims on receiving a wound* are remark- 
able* and I have persuaded a police surgeon of considerable learning 
and originality to collect and interpret his great mass of material. 

* It is best done by means of tabulation* accurate description of 
wounds according to their place, size, form* and significance, the 
, statement of the victim concerning his feeling at the moment of 
receiving the wound, the consequences of healing, and at the end 
explanatory observations concerning the reasons for true or incorrect 
sensations of the victim. As this work is to have only psychological 
value it is indifferent whether the victim is veracious or not. What 
we want to know is wtiat peojple say about their per^ptipn. The 
true and the false will distinguish themselves automatically, the 
material being so rich, and th^ object will be to compare true sub- 
jective feelings with true subjective deeds. Perhaps it may even 
be possible to draw generalizations and to abstract certain 
rules. • 

There are many examples of the fact that uncontrolled touch leads ^ 
to false perceptions. Modem psychophysics has pointed to a large 
group of false perceptions due to illilisions of pressure, stabs, or other 
contact with the skin. The best known* and criminalistically most 
important experiments, are those with open compasses. Press^ . 
on the less sensitive parts of the body* ihe back* the thigh, 
they are always feft as one* although they are. quite tax apart. The 
experiments of Flournoy, again, show how ^difficult it is to ^ge 
weights which are not helped by the eye’s appreciation of thefr form 
and appearance. Ten objects of various forms wem judged Iqr fifty 
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^thear only one discoyered that th^ aU bad jlto 

* Simili^» meies»touch can not give us proper control over the oi^ians 
of the hckiy. Sully says that in bed we may voluntarily imagine 
that a Ic^ Has a position quite different from that it really has. Let 
me cite same similar examples from my Manual for Investi- 
gating Judges.” If we take a pea between the thumb and the index 
finger» we feel the pea simply» although its tactile image comes to 
us through two fingers, i. e., double. If now we cross the third 
finger over the fourth and hold the pea between the ends of these 
two fingers, we feel it to be double because«the fingers are not in 
their customary positions and hence give double results. From one 
point of view this double feeling is correct, but when we touch the 
pea naturally, experience helps us ^o feel only one pea. Another 
example consists in crossing the hands and turning them inward 
and upward, so that the left fingers turn to the left and the right 
fingers to the right. Here the localization of the fingers is totally 
lost, and if a second person points to one of the fingers without 
touching it, asking you to lift it, you regularly lift the analogous 
finger of the other hand. This shows that the tactile sense is not in a 
very high stage of development, since it needs, when unhelped by long 
ejqierience, the assistance of the sense of sight. Perceptions through 
iK touch alone, therefore, are of small importance; inferences are made 
^,on the basis of few dhd more coarse characteristic impressions. 

This is shown by a youthful game we used to play. It consisted 
of stretchlilg certain harmless things under the table — a soft piece 
of dough, a p^ed, damp potato stuck on a bit of wood, a wet glove 
filled with sand, the spirally cut rind of a beet, etc. Whoever got 
one of these objects without seeing it thought he was holding some 
disgusting thing and threw it away. His sense of touch could present 
only the dampness, the coldness, and the motion, i. e., the coarsest 
traits of reptilian life, and the imagination built these up into a 
reptile and caused the consequent action. Foolish as this game seems, 
it is criminalistically instruotive. It indicates what unbelievable 
illusions the sense of touch is capable of causing. To this inadequacy 
of the tactile imagination may be added a sort of transferability of 
&rtain touch sensations. For example, if ants are busy near my 
seat I immediately feel that ants are running aliout under my clothes, 
^aifd if I see a wound or hear it described, I often feel pain in the 
analogous place on my own body. That this may lead to considerable 
illusion in excitable witnesses is obvious. 
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this dq>e&daioe of the sense of toudi maf be sqpple. 
mmted by tin) fact that it u counted on^r idativdy, Imd its^alu 
varies the individual. We find the cellar wfrm in wmter aaft 
cdd cn summer, becauK we only feel the diffoence with the outer 
air, and when we put one ^nd in hot, and the other in cold 
water, and then put both in l^id water one finds the {^d water 
cold, the othw warm. The record of tactile sensations is frequent 
in our protocols and requires constant consideration of the sense’s 
unreliability. 

Diseased condirions are of course to be referred to the physician. 

I need only m«mtion that slight poisonings by means of chloroform, 
morphine, atropine, daturine, decrease, and that strychnine inorffawe 
the sensitivity of the touch organ. 

% 

Section xoe. (5) Illusions of the Sense of Taste. 

Illusions of taste are of importance for us only in cases of poisoning 
in which we want the assistance of the victim, or desire to taste the 
poison in question in order to determine its nature. That taste 
and odor are particularly difficult to get any unanimity about is 
an old story, and it follows that it is still more difficult clearly to 
understand possible illusions of these senses. That disease can cause 
mistaken gustatory impressions is well known. But precedent 
poisoning may also create illusions. Thus, dbservation shows that 
poisoning by rose-santonin (that well-known worm remedy to which 
children are so abnormally sensitive) causes a long-enddfing, bitter 
taste; sub-cutaneous morphine poisoning causes iUusory bitter * 
and sour tastes. Intermittent fevers tend to cause, when there is 
no attack and the patient feels comparatively well, a large number of 
metallic, particularly coppery tastes. If this is true it may lead to 
unjustified suspicions of poisoning, inasmuch as the phenomena 
of intermittent fever are so various that they can not all be identified. 

Imagination makes considerable difference here. Taine tells 
somewhere of a novelist, who so graphically described the poisoning 
of his heroine that he*felt the taste of arsenic and got indigestion. 
This may be possible, for perhaps everybody has already learned 
the great influence of the false idea of the nature of a food. If somi 
salt meat is taken to be a sweet pastry, the taste becomes disgusting 
because the imaginary and the actual tastes seem to be mixed. Tlie 
^e has especial influence, and the story cited anddenied a hundred 
times, that in the dark, red wine and white wine, chicken and goose. 
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can distiiigaished, that the going out of a cigar is not not^, 
etc., is t». With your eyes dosed it may the possible to eat an 
dhion inmad of sfi apple. 

Prior tastes may cause significant gustatory illusions. Hence, 
when assertions are made about tastes, it is always necessary to 
inquire at the outset what had been eaten or drunk before. Ex- 
perienced housewives take this fact into consideration in setting their 
tables and arranging their wines. The values of the wines are con- 
siderably raised by complete illusions of taste. All in all, it must not 
be forgotten that the reliability of the sense of taste can not be esti- 
mated too low. The illusions are greatest especially when a thing 
has been tasted with a preconceived notion of its taste. 

Section 103 . ( 6 ) The lUtudons* of the Olfactory Senee^ 

Olfactory illusions are very rare in healthy people and are hence 
of small importance. They are frequent among the mentally diseased, 
are connected in most cases with sexual conditions and then are 
so vivid that the judge can hardly doubt the need of calling in the 
physician. Certain poisons tend to debauch the olfactoiy sense. 
Strychnine, e. g., tends to make it finer, morphine duller. People 
with weak lungs try, in most cases, to set their difficulty of breathing 
outside themselves and believe that they are inhaling poisoned *air, 
coal-gas, etc. If one considers in this connection the suspiciousness 
which many people suffering from lung trouble often exhibit, we 
^may e^lsSn many groundless accusations t)f attempted murder by 
stifiing with ppisonous or unbreathable gas. If this typical illusion 
is unknown to the judge he may find no reason for calling in the 
physician and then — injustice. 

The largest number of olfactory illusions are due to imagination. 
Carpenter’s frequently cited case of the officials who smelled a corpse 
while a coffin was being dug up, until finally the coffin was found to 
be empty, has many fellows. I once was making an examination of 
a case of arson, and on approaching the village noted a characteristic 
odor which is spread by burned animals or men. When we learned 
that the consumed farm lay stiU an hour’s ride from the village, 
tfie odor immediately disappeared. Again, on returning home, I 
thought I heard the voice of a visitor and immediately smdiled her 
cMracteiistic perfume, but she had not been there that day. 

Such illusions are to be explained by the fact that many odors 
are in the air, that they are not very powerfully differentiated and 
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m^y limoe be turned by means of the imagination into that one whidi 
is likely to be most obvious. * ^ 

The stories told of hyper-sensitives who thinly they are able fb 
smelt the pole of a magnet or the chemicals melted into a glass, 
belong to this class. That they do so in good faith may be assumed, 
but to smell through melted glass is impossible. Hencoiit must be 
believed that such people have really smelled something somewhere 
and have given this odor this or that particular location. Something 
^ like this occurs when an odor, otherwise found pleasant, suddenly 
becomes disgusting and unbearable when its source is unknown. 
However glacUy a man may eat sardines in oil he is likely to turn 
aside when his eyes are closed and an open can of sardines is held 
under his nose. Many delicate forms of cheese emit disgusting 
odors so long as it is not knpwn that cheese is the source. The 
odor that issues from the hands after crabs have Been eaten is un- 
bearable; if, however, one bears in mind that the odor is the odor 
of crabs, it becomes not at all so unpleasant. 

Association has much influence. For a long time I disliked to 
go to a market where flowers, bouquets, wreaths, etc., were kept 
because I smelled ddad human bodies. Finally, I discovered that 
the odor was due to the fact that I knew most of these flowers to 
be such as are laid on coflSns — are smelled during interment. Again, 
noiany people find perfumes good or bad as they like or dislike the 
person who makes use of them, and the judgment concerning the 
pleasantness or unpleasantness of an odor is mainly dependent 
upon the pleasantness or unpleasantness of associative ^memories. 
When my son, who is naturally a vegetarian and who could never* 
be moved to eat meat, became a doctor, ! thought that he could 
never be brought to endure the odor of the dissecting room. It 
did not disturb him in the least, however, and he explained it by 
saying: I do not eat what smells like that, and I can not conceive 

how you can eat anything from the butcher shops where the odor 
is exactly like that of the dissecting room.” What odor is called 
good or bad, ecstatic or disgusting, is purely a subjective matter 
and never to be the 6asis of a universal judgment. Statements by 
witnesses concerning perceptions of odor are valueldls unless other- 
wise confirmed. 

* • , . 

Section 104. (b) HaJUocinationB and lUusionB, 

The limits between illusions of sense anj hallucmations and 
illusions proper can in no sense be definitely determined inasmuch 

« c a 
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of the one may be applied to the other, and. vice 
' M safely it may be held that the cause of illusions of 
^ sense lios iu th€^ nature of sense-organs, while the hallucinations and 
illusioitt are due to the activity of the brain. The latter are much 
more Hkdy to fall within the scope of the physician than sense- 
illusions, j>ut at the same time many of them have to be determined 
upon by the lawyer, inasmuch as they really occur to normal people 
or to such whose disease is just beginning so that the physician can 
not yet reach it; Nevertheless, whenever the lawyer finds himself 
face to face with a supposed illusion or hallucination he must abso- 
lutely call in the physician. For, as rarely as an ordinary illusion of 
sense is explicable by the rules of logic or psychology, or even by 
means of other knowledge or experience at the command of any 
educated man, so, frequently, do prqcesses occur in cases of hallucina- 
tion and illusion which require, at the very least, the physiological 
knowledge of the physician. Our activity must hence be limited 
to the perception of the presence of hallucination or illusion; the 
rest is matter for the psychiatrist. Small as our concern is, it is 
important and difficult, for on the one hand we must not appeal to 
the physician about eveiy stupid fancy or every lie a prisoner utters, 
and on the other hand we assume a heavy responsibility if we inter- 
pret a real hallucination or illusion a? a true and real observation. 
To. acquire knowledge of the nature of these things, therefore, can 
not be rigorously edough recommended. 

Hallucination and illusion have been distinguished by the fact 
that hallllicination implies no external ^object whatever, while in 
illusion obj^ts are mistaken and misinterpreted. When one thing 
is taken for another, e. g., an oven for a man, the rustle of the wind 
for a human song, we have illusion. When no objective existence 
is perceived, e. g., when a man is seen to enter, a voice is heard, a 
touch is felt, although nothing whatever has happened, we have 
hallucination. Illusion is partial, hallucination complete, supple- 
mentation of an external object. There is not a correct and definite 
difference between illusion end hallucination inasmuch as what is 
present may be so remotely connected with what is perceived that it 
is no more than a stimulus, and thus illusion may be turned into 
*real hallucination. One authority calls illusion the conception of 
an actually present external event which is ]|erceived by the periph- 
eral organs in the form of an idea that does not coincide with the 

^ C. Wernicke: * ftber Halluzinationen, Ratlosigkeit, Desorientierung etc. 
Monatsehrift f. Fsydiiatrie u. Neurologic, IX, 1 (1901). 
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ev^t. mistake does not lie in the defectiye activity df the 
senm 80 mudh as in theifact that an apperceptive idea is sub;itit^ted 
f<nr the perceptive view. In hallucination eveiy external event is^ 
absenti and hence, what is seen is due to a stimulation of the pe- 
riphery. Some authorities believe hallucination to be caused by 
cramp of the sensory nerve. Others find illusions to be an externally 
stimulated sense-perception not corresp>onding to the stimulus, and 
still others believe it to be essentially normal. Most human beings 
are from time to time subject to illusions; indeed, nobody is always 
sober and intelligent in all his perceptions and convictions. The 
luminous center, of our intelligent perceptions is wrapped in a cloudy 
half-shadow of illusion. 

Sully ^ aiihs to distinguish the essential nature of illusion from 
that characterized by ordinary language. Illusion, according to 
him, is often used to denote mistakes which do not imply untrue 
perceptions. We say a man has an illusion who thinks too much of 
himself, or when he tells stories otherwise than as they happen 
because of a weakness of memory. Illusion is every form of mistake 
which substitutes any direct self-bvident or intuitive knowledge, 
whether as sense-perception or as any other form. 

Nowadays the cause of hallucination and illusion is sought in 
the over-excitement of the cerebro-spinal system. As this stimulation 
may be very various in its intensity and significance, from the 
momentary rush of blood to complete lunacy, so hallucinations and 
illusions may be insignificant or signs of very serious mental dis- 
turbances. When we seek the form of these phenomena,* we find 
that all those psychical events belong to it which hi^ye not b^n 
purposely performed or lied about. When Brutus sees Csesar’s 
ghost; , Macbeth, Banquo’s ghost; Nicholas, his son; these are 
distinctly hallucinations or illusions of the same kind as those 
“ really and truly ” seen by our nurses. The stories of such people 
have no significance for the criminalist, but if a person has seen an 
entering thief, an escaping murderer, a bloody corpse, or some 
similar object 6 f criminal law, and these«re hallucinations like cUtssi- 
cal ghosts, then are we likely to be much deceived. Hop^ * enu- 
merates hallucinations of apparently sound (?) people.*^ priest^ 
tired by mental exertion, saw, while he was writing, a Spy’s head 
look ovei* his shoulder If he turned toward it it diieqqieare^ if , 
he resumed writing it reappeared. 2. A thoroughly inielUgent%^^^^ 

^ James Sully. Illusions. 

> J. J. Hoppe. Erkiarungen des Sinnestauschungen. ; ' ^ 




CEIMINAL PSYCHOLOGY 


40 


WM seeing a skeleton. S. Pascal, after a heavy blow, 
abyss intp which he was afraid he would fall. 4. A Aan 
t l^n an jenormous fire, for a long time afterwaid saw flames 
continualjiy. 5. Numerous cases in whidh criminak, espipdally 
murderers/ always had their victims before their eyes. 6. Justus 
' M^ser say well-known flowers and geometrical figures very dis- 
tinctly. 7. Bonnet knows a “ healthy ” man who saw people, birds, 
etc.« with open eyes. 8. A man got a wound in his left ear and 
for weeks afterward saw a cat. 9. A woman eighty-eight years old 
often saw everything covered with flowers, — otherwise she was 
quite well.” 

A part of these stories seems considerably fictitious, a part applies 
to indubitable pathological cases, and certain of them are confirmed 
elsewhere. That murderers, particularly women-murderers of 
children, often see their victims is Veil known to us criminalists. 
And for this reason the habit of confining prisoners in a dark cell for 
twenty-four hours on the anniversary of a crime must be pointed to 
as re&ed and thoroughly mediseval cruelty. I have repeatedly 
heard from people so tortured of the terror of their visions on such 
days of martyrdom. Cases are told of in which prisoners who were 
constipated had all kinds of visual and auditoiy hallucinations and 
-luppeared, ei g., to hear in the rustling of their straw, all sorts of 
" Vords. That isolation predisposes people to such things is as well 
known as the fact that constipation causes a rush of blood to the 
head, and hence, nervous excitement. The well-known stories of 
robbers which are often told us by prison^s are not ajways the fruit 
of mfllidous invention. Probably a not insignificant portion are 
the result of hallucination. 

Hoppe tells of a great groupN>f hallucinations in conditions of 
waking and half-waking, and asserts that everybody has them and 
can note them if he gives his attention thereto. This may be an 
exaggeration, but it is true that a healthy person in any way excited 
or afraid may hear all kinds of things in the crackling of a fire, etc., 
and may see all kinds of things, in smoke, in clouds, etc. The move- 
ment of portraits and statues is particularly characteristic, especially 
in dim lights and under unstable emotional conditions. I own a 
welief by Ghiberti called the “Rise of^ the Flesh,” in which seven 
lemurs daq^ around a corpse and sing. If, at night, I pqt out the 
'bpap in my study and the moon falls on the ’^ork, the seven lemurs 
wnce as lively as may be during the time it takes my eyes to adapt 
themselves from the lamplight to the moonlight. Something similar 
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I on an old ci^ed diesser. The carving is so delicate that in 
dint light it shows tiny heads and flames after the fashion oPthe 
Catholic church pictures of ** poor souls/’ in purgatory/ Und^ 
certain conditions of illiimination the flames flicker/^ the heads moye» 
and out of the Are the arms raise themselves to the clouds floating 
above. Now this requires no unusual exatement, simply ^e weary 
sensing of evening, when the eyes turn from prolonged uniform 
reading or writing to something else.^ It hds happened to me from 
my earliest childhood. High bodily temperature may easily cause 
hallucinations. Thus, marching soldiers are led to shoot at non- 
existing animals and ^apparently-approaching enemies. Uniform 
and fatiguing 'mental activity is also a source of hallucination. 
Fechner says that one day having performed a long experiment 
with the help of a stop-watch, he heard its beats through the whole 
evening after. So again when fle was studying long series of flgures 
he used to see them at night in the dark' so distinctly that he could 
read them off. 

Then there are illusions of touch which may be criminalistically 
important. A movement of air may be taken for an approaching 
man. A tight collar or cravat may excite the image of being stifled! 
Old people frequently have a sandy taste while eating, — when this 
is told the thought occurs that it may be due to coarsely powdered 
arsenic, yet it may be merely illusion. 

The slightest abnormality makes hallucinations and illusions very 
easy. Persons who are in great danger have all kinds of hallucina- 
tions, particularly of peopjle. In the court of law, when* witnesses* 
who have been assaulted testify to having seen people, hallucidation * 
may often be the basis of their evidence. • Hunger agaSin, or loss of.^ 
blood, gives rise to the most vari6us hallucinations. Menstruatiq^ 
and haemorrhoids may be the occasions of definite periodic visi^]^ 
and great pain may be accompanied by hallucinations which begin 
with the pain, become more distinct as it increases, and dis^pear 
when it ceases. 

It might seem that in this matter, al^o, the results are dei^roctive 
and that the statement!!} of witnesses are untrue and uxn:eiiable. I . 
do not assert that our valuation of these statements shidl checked 
from all possible directions, but I do say that much of what we*^ 
have connidered as true depends only on illusions in the \ 2 r 0 ad sense \ 
of the word and that ^t is our duty before all things rigorously ' 
test everything that underlies our researches. • ^ 

^Cf. A. Mosso: Die Ermtldung. Leipzig 1892. 
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Section 105. (c) Inwginative Ideal. i 

* yiliisifl M of sei^» hallucixiations, and illusions proper as 

a group* iiS&er from imaginative representations because the in« 
dividufJ wbo has them is more or less passive and subject to the 
thing from«which they arise, while with the latter the individual is 
more active and creates new images by the combination of existing 
or only imagined conditions. It does not matter whether these 
consist of the idea only, or whether they are the product of word, 
manuscript, picture, sculpture, music, etc. We have to deal only 
with their occurrence and their results. Of course there is no sharp 
boundary between imaginative ideas and sense-perception, etc. 
Many phenomena are difficult to classify and even language is 
uncertain in its usage. The notion "'^illusion ” has indicated many 
a false ideal, many a product of incoherent fancy. 

* The activity of the imagination, taken in the ordinary sense, 
requires analysis first of all. According to Meinong ^ there are two 
kinds of imaginative images — a generative, and a constructive 
kind. The first exhibits elements, the second unites them. Thus: 

I imagine some familiar house, then I reproduce the idea of fire 

. (generative), now I unite these two elements, and imagine the 
hoitoe in question in fiames (constructive). This involves several 
conditions. 

The conditions of generation offer no difficulties. The difficulty 
lies in the constructive aspect of the activity, for we can imagine 
astonishiiikiy little. We can not imagine ourselves in the fourth 

* dimenSon, and although we have always had to make use of such 
quantities, we all have the Idea tb^ the quantity A represents, e. g., 
a line, A*, a square. A®, a cube, but as soon as we have to say what 
image A®, A®, etc., represents, our mathematical language is at an 
end. Even twelve men or a green flame seen through red glass or 
two people speaking different things can barely be imagined with 
any clearness. We have the elements but we can not construct their 
compounds. This difficulty# occurs also in the consideration of 
certain objects. Suppose we are looking at ah artistically complete 
angel; we are^ways bothered by the idea that his wings are much 
ft>o small to enable him to fly. If an angel constructed like a man 
is to be borae by his wings, they must be so g^antic as to be unre- 
PBpdudble by an artist. Indeed a person slightly more grubby, 

^ Phantasie u. Plutatasienvorsteliung. Zeitschrift f . Philosophie u. philoso” 
phische Kril^. Vol. 95. 
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and mterested in anatoiiijr, wiQ bother, at the of the ind^ 

M statue of an augel^ conoeming the construction of the the 
wings, and their relation to the skeleton. In certain directioift, 

* ther^ore, the imagination ia too weak to conceive an ethereal being 
in human form floating in the air. Further, one authority points 
out that we think more frequently of centaurs than of h^man beings 
with serpentine bodies, not because centaurs are more sssthetic 
but because horses are more massive than serpents. I do not believe 
this to be the true explanation, for otherwise we should have had to 
imagine people iHdth caqine bodies, inasmuch as we see as many dogs 
as horses, if not more^ But the fact is correct and the explanation 
may be that we imagine a centaur because of the appropriate size, 
the implied power, and because it is not a wide leap from a horseman 
to a centaur. In short, here also we see that the imagination prefers 
to work where difficulties are fewer. Thus, with the ease of imagining 
an object there goes its definite possibility. I know an old gentleman * 
i!n A and another one in B who have never seen each other, but I 
can easily imagine them together, speaking, playing cards, etc., and 
only with difficulty can I think of them as quarreling or betting. In 
the possibility there is always a certain ease, and this is appropriated 
by the imagination. 

It is significant that wh^n others help us and we happen to find 
pleasure therein, we answer to very difficult demands upon the 
imagination. In the opera the deviation from reality is so powerful 
that it seems silly to one unaccustomed to it. But we do not need 
the unaccustomed persqp. We need only to imagine* the most 
ordinary scene in an opera, i. e., a declaration of love, suflg; an** 
aria declining it; an aria before c^mitting suicide; & singing’choir 
with a moral about this misfortttne. Has anything even remotely 
like it ever been seen in real life? But we accept it quietly and find 
it beautiful and affecting simply because others perform it without 
difficulty before our eyes and we are willing to believe it possible. 

The rule to be derived from all the foregoing is this. Whenever * 
we believe a statement to be based oq imagination, or to hsye been 
learned from some imaginative source, we must always connect 
it with its most proximate neighbors, and step by st&p seek out its 
elements and then compound them in the simplest possible fornf. ; 
We mag, in this fashion, get perhaps at the proper coiptent of the 
matter. Of course itVieed not yield another imaginary image. 
its failure to do so would be an objection if thfe opmpound were tn| 
end of the work and were to be used in itself; But that is not ths 
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ei0e« i^ibat is require is to ckrive a oertain starting-pomt 
the of tmoertainties and iinintelMgi^^ . When t^e 

eedstruili^ is ni^e it must be compaied with all the material at 
hand axii^tested by that material. If the two agree, and only when 
they agi^^may it be assumed that the starting-point has been 
properly chosen. But not to make this construction means to feel 
around aiimessly, and to give up the job b^ore it has been really 
begun* 

Let us take the simplest possible instance of such a situation. 
In a bowling alley, two youths, A and B, had a lively quarrel, in 
which A held the ball in his hand and threatened to throw it at 
B’s head. B, frightened, ran away, A pursued him', after a few 
steps threw the ball into the grass, cau^t B, and then gave him an 
ea^ blow with the flat of his hand on the back of his head. B began 
to wabble, sank to the ground, became unconscious, and showed all 
^the signs of a broken head (unconsciousness, vomiting, distention of 
the pupib, etc.). All the particular details of the event are unani- 
mously testifled to by many witnesses, non-partisan friends of A 
and B, and among them the parish priest. Simulation is completely 
excluded inasmuch as B, a simple peasant lad, certainly did not know 
the symptoms of brain-fever, and could not hope for any damages 
, from the absolutely poor A. Let us now consider what the nearest 
facts are. The elements of the case are: B sees a heavy ball in A’s 
piand; A threatens B with it and pursues him; B feels a blow on the 
^^ead.' The compounding of these elements results in the invincible 
assumptipn^on B’s part that A had struck him on the head with the 
bail. The consequence of this imaginative feeling was the develop- 
ment of all the phenomena that irould naturally have followed if 
B had actually been struck on the Bead. 

It would be wrong to say that these cases are so rare as to be use- 
less in practice. We simply do not observe them for the reason that 
• we take much to be real because it is confirmed reliably. More 
•accurate examination would show that many things are merely 
imaginative. A large portion qf the contradictions we meet in our 
cases is explicable by the fact that one mantis the victim of his 
fancies and the^ther is not. The great number of such fancies is 
evinced by the circumstance that there can nowhere be found a chasm 
or boundary j^tween the simplest fancies of t^ normal ind^^idual 
aif^^e impossible imagining s of the lunatic. Every man imagines 
frequently the appeaAnce of an absent friend, of a landscape he 
has once seen. The painter draws even the features of an absent 
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model; the pmdised • chess-z^ plays games without 
tUe board .before him; persons hdlf asleep see the arrival of ibsen* 
tees; persons lost in the wood at night see spirits and ghosts; vei|r 
nervous people see them at home, and the lunatic sees the most 
extraordinary and disgusting things — all these are'j imaginations 
beginning with the events of the daily life, ending with the visions 
of diseased humanity. Where is the boundary, where a l^una? 

Here, as in all events of the daily life, the natural development 
of the extremely abnormal from the ordinary is the incontrovertible 
evidence for the frequency of these events. 

Of course one mui^t not judge by one’s self. Whoever does pot 
believe in the*devil, and never as a child had an idea of him in mind, 
will never see him. as an illusion. And whoever from the beginning 
. possesses a restricted, inaccessible imagination, can never under- 
stand the other fellow who is accompanied by the creatures of his 
imagination. We observe this hundreds of times. We know that* 
everybody sees a different thing in clouds, smoke^ mountain tops, 
ink blots, coffee stains, etc.; that everybody sees it according to 
the character and intensity of his imagination, and that whatever 
seems to be confused and unintelligible is to be explained as 
determined by Ihe nature of the person who expresses or possesses it. 

So in the study of any work of art. Each is the porthiyal of 
some generality in concrete form. The concrete is understood by 
anybody who knows enough to recognize it. The generality can? 
be discovered only by him who has a similar imagination, and hence 
each one draws a different generalization from the same work of 
art. This variety holds also in scientific questions. I remembei!* 
how three scholars were trying to decipher hieroglyphs, when that 
branch of archaeology was still v^ young. One read the inscription 
as a declaration of war by a nomadic tribe, another as the acquisition 
of a royal bride from a foreign king; and the third as an account 
of the onions consumed by Jews contributing forced labor. “ Scien- - 
tific ” views could hardly of themselves have made such extraordinary • 
differences; only imagination could^ have driven scholars in such 
diverse directions. • 

And how little we can apprehend the imaginations of others or 
judge them! This is shown by the fact that we can no longer tell ^ 
whether children who vivify everything in their inmgination see 
their fancies as reafty alive. It is indubitable that the savage 
takes his fetish to be alive, the child that endows its doll with me* 
would wonder if fetish and doU of themselves showed signs of 
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* ^tidilyPf but wbetber they really take them to be alive hi unkbiomi 
to tfte '^iilt. And if we can not sympathetically apprehend! the 
id|d imaginings of our own youth, how much less possible is 
it so tovapprehend those of other people. We have to add to this 
fact, nmreover, the characteristic circumstance that less powerful 
effects miijit be taken into consideration. The power of imagination 
is much more stimulated by mild, peaceful impressions than by 
vigorous ones. The latter stun and disquiet the soul, while the former 
lead it to self-possession. The play of ideas is much more excited 
by mild tobacco smoke, than by the fiery column of smoking Vesu- 
vius; the murmur of the brook is much more stimulating than the 
roar of the stormy sea. If the converse were true it would be far 
easier to observe the effects in others. We see that a great impression 
is at work, our attention is called tq its presence, and we are then 
easily in the position of observing its effect in others. But the small, 

* insignificant phenomena we observe the less, the less obvious their 
influence updn the imagination of others appears to be. Such small 
impressions pass hundreds of times without effect. For once, how- 
ever, they find a congenial soul, their proper soil, and they begin 
to ferment. But how and when are we to observe this in others? * 

We rarely can tell whether a man’s imagination is at work or 
not. I>fevertheless, there are innumerable stories of what famous 
men did when their imagination was at work. Napoleon had to 
cut things to pieces. * Lenau used to scrape holes in the ground. 
Mozart used to knot and tear table-cloth and napkins. Others 
used to nm around; still others used to smoke, drink, whistle, etc. 

• But ndt all people have these characteristics, and then we who are 
to judge the mfluence of the imaspnation on a witness or a criminal 
are certainly not present when the imagination is at work. To 
get some notion of the matter through witnesses is altogether too 
unsafe a task. Bain once justly proposed keeping the extremities 
quiet as a means of conquering anger. Thus it may be definitely 
discovered whether a man was quite angry at a given instant by 
finding out whether his hand^ and feet were quiet at the time, but 
such indices are not given for the activity of imagination. 

Moreover, iflost people in whom the imagination is quite vigorously 
sft work know nothing about it. Du Bois-Beymond says somewhere, 
“ IVe had % few good ideas in my life, and have observed myself 
t^n I had them. They came altogether involuntarily, without 
niy ever having thdhght of them.” This I do not believe. His 
imagination, which was so creative, worked so easily and without 
' ' f • • 
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«Qoart that he was not awaie of its activity, and paoredv^i Ids 
tnehud ideas were so dfsr that everything fell into lines spcmtanehnsly 
without his bdng conscious of it later. This “ workuig** of ms 
imagiBation is so effortless to fortunate natures t^t it becomes an 
ordinary movement. Thus Goethe tells of an imaginary flower which 
broke into its elements, united again, broke again, an^ united in 
another form, etc. His sto^ reveals one of tee reasons for the 
false descriptions of perception. The perception is correct when 
made, then the imagination causes movements of ideas and the 
question follows which of the two was more vigorous, the percqrtive 
or the imaginal activity? If the one was intenser, ' memory was 
correct; if the other, tee recollection was erroneous. It is hence 
important, from the point of view of the lawyer, to study the nature 
and intensity of witnesses* inragination.^ We need only to observe 
tee influence of imaginal niovements on powerful minds in order to 
see clearly what influence even their weak reflection may have on ordi- 
nary people. Schopenhauer finds tee chief pleasure of dvery work of 
art in imagination; and Goethe finds that no man experiences or 
enjoys anything without becoming productive. 

Most instructive is tee compilation of imaginative ideas given 
by Hsfler^ and put together from the experiences of scholars, in- 
vestigators, artists, and other important persons. For our purposes 
it would be better to have a number of reliable statements from 
other people which would show how normal individuals were led 
astray by their imaginations. We might then learn approximately 
what imaginative notions»might do, and how far their limats extend. 
Sully calls attention to tee fact that Dickens’s characters wfte real ' 
to him and that when the novel w^ completed, its draSnatis personae 
became personal memories. Pdrhaps all imaginative people are 
likely to take thrir imaginings as actual remembered events and 
persons. If this happens to a witness, what trouble he may cause us! 

A physician. Dr. Hadekamp, said that he used to see tee flow 
of blood before he cut the vein open. Another physician, Dr. 
Schmeisser, confirms this experience, ^uch eases are controlled phys- 
ically, tee flow of bloofl can not be seen b^ore tee knife is removed. 

, Yet how often, at least chronologically, do similar mistakes occur' 
when no such control is present? Ibere is the story of a woman wh® 
could dfscribe so accurately symptoms whidi resulted ^m a swaU 
lowed needle, that the physicians were deceived and underti^ 

Witasek; Zeitschrift f. Fsychologie. Vd. XS.. “ tber WiUkOrl^ 
*yor8teBtmgsverbmdu^g.’' 

>Fft^ol(Mde. Wienu. Prac. 1897. * 'M 
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only served to show that the womail hid 
imagh^ it all. A similar case is that of a man who believed hhi&df 
%} haws awallowed his false teeth. He even had serious feelings of 
choldng which immediately disappeared on the discovery Id the 
teeth under his night-table.* A prominent oculist told me that he 
had once treated for some time a famous scholar because the latter 
so accurately described a weakening of the retina that the physidan^ 
in spite of his objective discoveries, was deceived and learned his 
mistake only when it appeared that the great scholar fortunately 
had been made game of by his own imagination. Maudsley tells 
how Baron von Swieten once saw burst a rotten corpse of a dog, 
and, for years after, saw the same thing whenever he came to the 
same place. Many x)eopIe, Goethe, Newton, Shelley, William Black, 
and others, were able completely to xdi^ualize past images. Fechner 
tells of a man who daimed voluntarily to exdte anywhere on his 
skin the feeling of pressure, heat, and cold, but not of cut, prick 
or bruise, because such imaginations tended to endure a long time. 
There is the story of another man who had a three days’ pain in his 
finger because he had seen his child crush an analogous finger. 

Abercrombie tells of an otherwise very excitable person who 
believed in the reality of the luck that a fortune-teller had predicted 
for him, and some authorities hold that practicaUy everybody who 
bagerly awaits a friend hears his step in every sound. Hoppe’s 
observation that pruritus vulvae excites in imaginative women the 
illusion of being raped is of considerable importance, and we crimi- 
nalists m\ftit watch for it in certain casef. Lieber tells of a colored 
preapfier wh<j so vividly painted the tortures in hell that he himself 
could merely cry and grunt forVninutes at a time. Mliller cites a 
lady who was permitted to smell from an empty bottle and who 
regularly lost consciousness when she was told that the bottle con- 
tained laughing gas. Women often assert that when about to change 
their homes they often see the new residence in dreams just as it 
really appears later on. Then there is a story of a man blind for 
fourteen years who nevertheless saw the faces of acquaintances and 
was so troubled thereby that the famous dTraefe severed his optic 
nerve and so released him from his imagination. 

Taine describes the splendid scene in which Balzac once told 
Mad. de Gfrardin that he intended to give Sandeau a hefose. He 
m not do so, but 1|ilked so much about it that he used to ask San- 
deau how the hort« was. Taine comments that it is clear that the 
starting point of such an illusion is a voluntaiy fiction. The person 

# A • ■ 
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in ^iiestkm knom it as sudi in the beginning but forgets it at 
end? Su(£ false memories are numerous among barbarous^pec^les 
and among raw, untrained, and childish minds. They see a simple* 
fact; themore they thkikof itthemorethey seemit; they magnify 
and decorate it with environing dix^umstanoes, and firndly, unite 
all the details into a whole in memory. Then they are wiable to 
distinguish what is true from what is not. Most legends develop 
in this way. A peasant assured Taane that he saw his sister’s soul 
on the day she died, — though it was really the light of a brandy 
• bottle in the sunset. 

In conclusion, I want to cite a case I have already mentioned, 
which seems to me significant. As student I visited during vacation 
a yillage, one of whose young peasant inhabitants had gone to town 
for the first time in his life.. He was my vacation play-mate from 
earliest childhood, and known to me as absolutely devoted to the 
truth. When he returned from his visit, he told me of the wonders 
of the city, the climax of which was the menagerie he had visited. 
He described what he saw very well, but also said that he had seen 
a battle between an anaconda and a Hon. The serpent swallowed 
the lion and then many Moors came and killed the seipent. As 
was immediately to be inferred and as I verified on my return, this 
battle was to be seen only* on the advertising posters which are 
hung in front of every menagerie. The lad’s imagination had been 
90 excited by what he had seen that day that the real and the imagined 
were thoroughly interfused. How often may this happen to our 
witnesses! • * * 

If the notion of imagination is to be limited to thf activity of 
representation, we must class un§^r it the premonitions and fore- 
warnings which are of influence not only among the uneducated. 
Inasmuch as reliable observations, not put together a posteriori, 
are lacking, nothing exact can be said about them. That innumerabll 
assertions and a semi-scientific literature about the matter esi^s, 
is generally familiar. And it is undeniable that predictions, premoni- 
tions, etc., may be vei^ vivid, and have considerable somatic in- 
fluence. Thus, prophecy of approaching death, certain threats or 
knowledge of the fact that an individual’s death is being prayed for,^ 
etc., may have deadly effect on excited people. The latter supersti- 
tion especially, has considerable influence. Praying for death, etc., , 
is aboriginal. It has been traced historically intoj^e twelfth centu^P 
and is made ulse of today. Twelve years ago I was told of a case 
in which an old lady was killed because an enemy of^hers hid the 
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4feKl^T^I|n read fcnr her. Hie old lady simply died of In 

{jpni^dsijlpe we must pay attentum to even such' aiq[>arait]y remdte 
qoestioiai. • 

' * (d) Afi9un<fer.9to^tnjr«. 

* Section zo6. (z) VerlMd *Miiiinder8taiidingi.i 

Here too it is not possible to draw an absolutely definite boundary 
between acoustic illusions and misunderstandings. Verbally we 
may say that ^e former occur when, the znistake» at least in its 
main characteristic, is due to the aural mechanism. The latter is 
intended when there is a mistake in the comprehension of a word or 
of a sentence. In this case the ear has acted efficiently, but the mind 
did not know how to handle what had been heard and so supplements 
it by something else in connection witfi matter more or less senseless. 
Hence, misunderstandings are so frequent with foreign words. 
Compare the singing of immigrant school children, My can’t three 
teas of tea ” for My country ’tis of thee,” or Pas de lieu Rhone 
que nous ” with Paddle your own canoe.” * 

The question of misunderstandings, their development and solution, 
is of great importance legally, since not only witnesses but clerks 
and secretaries are subject to them. If ^they are undiscovered they 
lead to dangerous mistakes, and their discovery causes great trouble 
in getting at the correct solution.^ The determination of texts 
requires not only effort but also psychological knowledge and the 
capacity oi putting one’s self in^he place qf him who has committed 
the erfor. To question him may often be impossible because of the 
distance, andF may be useless bepiuse he no longer knows what he 
said or wanted to say. When we consider what a tremendous amount 
of work classical philologists, etc., have to put into the determination 
of the proper form of some misspelled word, we can guess how needful 
it is to have the textual form of a protocol absolutely correct. The 
innocence or guilt of a human being may depend upofi a misspelled 
syllable. Now, to determine the proper and correct character of 
.the text is as a rule difficult, and in most cases impossible. Whether 
a witness or 4he secretary has misunderstood, makes no difference 
in. the nature of the work. Its importance remains unaffected, but 
in the latter case the examining justice, in so far as he ^rrectly 

10 1 liany omissions have been necessitated by the fait that no English equiva- 
lents for the Germa]\ efamples could be found. [Translator.] 

> Of. S. Freud: Psydiopathologie des Alltagsleben. 

’ Cit^ by James, Psychology, Buefer Course. 
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Tenieii^^ wha| he hae heai!d, ’*iBay avdid mor. 

the se^ may iy any event reduced to a niiziimiim%.a]l 

protocds aa« read immediately, and not by the seqretaiy but by 

examining judge himedf. If the writer reads them he makes the 

same mistakes, and only a very intelligent witness will perceive 

them and call attention to them. Unless it so happens the mistake 

remains. 

1 cite a few of the errors that I have observed. From a protocol 
with the suspect: ** On the twelfth of the month I left Marie Tomi- 
zil ” (instead of, my domicile”). Instep of irrelevant,” — “ her 
dephant.” Very often words are written in, which the dictator only 
says by the way; e. g., come in,” “ go on,” hurry up,” ” look 
out,” etc. If such words get into the text at aU it is difficult to puzzle 
out how they got in. How e^i^y and frequently people misunder- 
stand is shown by thctoath they tak^. Hardly a day passes on which 
at least one witness does not say some absolute nonsense while 
repeating it. 

The discovery of such errors and the substitution of what is 
correct brings us back to the old rule that the mere study of our own 
cases can not teach us anything, since the field of view is too narrow, 
the material too uniform, and the stimulation too light.' .Other 
disciplines must be studiedtand examples from the daily life must 
be sought. Goethe, in particular, can teach qs here. In his little 
monograph, ”Hor-, Schreib- and Druckfdiler,” he first tells 
that he had discovered the most curious mistakes in hearing when he 
reread dictated letters, nristakes which would have cabled great 
difficulty if not ii^ediately looked after. The only means for the 
solution of these errors is, he says,/* to read the matter aloud, get 
thoroughly into its meaning and repeat the unintelligible word so 
loug that the right one occurs in the fiow of speech. Nobody hears 
all that he knows, nobody is conscious of all that he senses, is able 
to imagine, or to think. Persons who have never been to school 
tend to turn mto German all Latin ^nd Greek expressions. The 
same thing happens just as much with jvords from foreign languages 
whose pronunciation is bnknown to the writer . . . and in dictation 
it occurs that a hearer sets his inner inclination, passibn, and need 
in the place of the Word he has heard, and substitutes for it the name 
of some Igved person, or some mudb desired good niorsel.’ii A better 
device for the detectiln of errors than that suggested by Goethi^ 
cannot be found, but the protocol or whatever it may be must 
be read; otherwise nothmg helps. Many mistakes are die> aa 
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Mttiist6MMirg points dut, to the fact that the word is seen for just 
an. i&tMitf and it is easy to misread a word fo seen if some siinllar 
l^ord had been h^d or seen just before. The most senselbss cor- 
ruptions of text occur often, and it seems estraordinaiy how they 
may be oiferlooked. Andresen points out that the reason for aA 
popular explanations is the consciousness of language which struggles 
against allowing any name to be an empty sound, and still more, 
strives to give each term a separate meaning and an indubitable 
intelligibility. The human mind acts here instinctively and naively 
without any reflection, and is determined by feeling or accident. 
Then it makes all kinds of transformations of foreign words. 

This fits with the analogous observation that a group of Catholic 
patron saints depend for their character on their names. Santa 
Clara makes dear vision; St. Lucy gounds like lucida, and is the 
saint of the blind; St. Mamertus is analogous to mamma, the 
feminine breast, and is the patron saint of nurses and nursing women. 
Instructive substitutions are Jack Spear, for Shakespeare, Apolda 
for Apollo; Great victory at le Mans, for Great victory at Lehmaims; 
“ plaster depot,” for ” place de Repos.” 

Andresen warns us against going too far in analysis. Exaggera- 
tions ajre easy, particularly when we want to get at the source of a 
misunderstanding because of the illegibility of the style. Our task 
consists, first of all, in getting at the correctness of what has been 
said or written, other^se we have nothing whatever to go by. Only 
when that is quite impossible may we assume misunderstandings 
and seek fhfem out. The procedure then must be necessarily linguistic 
* and psycholo^cal and requires the consultation of experts in both 
fields. Certain instructive mist^derstandings of the most obvious 
sort occur when the half-educated drop their dialect, or thoroughly 
educated people alter the dialectical expressions and try to translate 
them into high German. 

It is frequently important to understand the curious transposi- 
tion in meaning whi^ foreign words get, e. g., commode, fidel, and 
famos. A commode gentleman means in German, a pliable per- 
son; and a fidel lad is not a loyal soul, bbt a merry, pleasure- 
seeking one; tamos — originally ” famous,” — means expensive or 
jUeasant. 

It may be not unimportant to understand how names aregaltered. 
^us, I know a man who curiously enough wasisalled Kammerdiener, 
whose father was. in immigrant Italian called Comadina, and I 
kpow two old men, brothers, who lived in different parts of the 
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' coUBby^oMi^wbom was caUed Joseph Waldlutusar.tlieothaL^pcid 

Bafthasar^. rin the coBwe of'the geoeration the name so fiotn- 
idetdy 'dianged that it is impossible to say which ^ corr^t Againjf 

family bearing the name Theobald is of French origin and used 
really to be palled Du Val. In Steiermark, which had beto over-run 
with Turks two hundred years ago, there are many family: names of 
Turkish origin. Thus Hasentihrl nmy come from Ibuean Ori; 
Salata from Saladin; Mullenbock, from MuUei Beg; Sullman from 
Soliman. 

Section 107. (a) Other Misunderstandings. 

« 

r 

The quantitative method of modem psychophysics may lead to 
an exact experimental detennination of such false conceptions and 
misunderstandings as those indicated above* but it is still too young 
to have any practical value. It is vitiated by the fact that it requires 
artificial conditions and that the results have reference to artificial * 
conditions. Wundt has tried to simplify apparatus* and to bring 
experiment into connection with real life. But there is stfil a far 
cry from the psychol^cal laboratory to the business of life. With 
regard to misunderstandings the case is certainly so. Most occur 
when we do not hear distinctly what another person is saying and 
supplement it 'with our own notions. Here the misunderstanding 
is in no sense linguistic* for words do not receive a false meaning. 
The misunderstanding lies in the failure to Comprehend the sense 
of what we have heard* and the substitution of incorrect interpreta- 
tions. Sometimes we ma^/vquite understand an orator witbdlit having 
heard every word by simply adding these interpretations* btit the * 
correctness of the additions is alv^ys questionable* ^d not only 
nature and training, but momentary conditions and personal attitude* 
make a considerable difference. The worst thing about the matter 
is the fact that nobody is likely to be aware that he has made any 
< interpretations. Yet we do so not only in listening, but in looking. 

I see on a roof in the distance four white balls about the nature of 
which I am uncertain. While looking*,! observe \hat one of the balls 
stretches out head ancf tail* flaps its wings* etc.* and I immediately 
think* ** Oh, those are four pigeons.” Now it may be true that th^ 
are four pigeons, but what justification had I for such an interpretati^if 
an<| generalization from the action of one pigeon? In this instance, 
no doubt* it would hfcve been difficult for me to m^e a miltal||^* 
but there are many cases which are not so ob^us and where the 
interpretation is nevertheless made* and then the misunderstanding 
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is i6ad:^^ hand. Once my wife and I saw from our seats in the car 
a chuiil^'^sweep who stood in a railroad station. As he^bent 6W> 
^king: a lost coin, my very myopic wife cried out, ** Look at 

thel>eaiitiful Newfoundland dog.** Now this is a conceivable iHusiou 
for a s^ort-sighted individual, but pn what basis could my good 
lady interpret what she saw into the judgment that it was a New- 
foundland dog, and a beautiful one at that? Taine illustrates a 
similar process with the story of a child who asked why his mother 
had put on a white dress. He was told that his mother was going 
to a party and had to put on her holiday clothes for that purpose. 
After that, whenever the child saw anybody in holiday attire, green 
or red or any other color, it cried out, — “ Oh, you have a white 
dress on! ** We adults do exactly the aame thing. As Meinong says 
so well, we confuse identity with agreement. This proposition would 
^ save us from a great many mistakes and misunderstandings if kept 
in mind. 

How frequently and hastily we build things out is shown by a 
simple but psychologically important game. Ask anybody at hand 
how the four and the six look on his watch, and let him draw it. 
Everybody calmly draws, IV and VI, but if you look at your watch 
you will find that the four looks so, IIII, and that there is no six. 
This raises the involuntary question, “‘Now what do we see when 
we look at the watch if we do not see the figures? ’* and the further 
question, ** Do we ma*ke such beautiful mistakes with all things? ** 

I assert that only that has been reliably seen which has been 
^ drawn^ SlJjr father asked my drawing tdhcher to teach me not to 
^ draw, but to qbserve. And my teacher, instead of giving me copies, 
followed the instruction by giv?ng me first one domino, then two, 
then three, one upon the other, then a match box, a book, a candle- 
stick, etc. And eveni today, I know accurately only those objects 
in the household which I had drawn. Yet frequently we demand 
of our witnesses minutely accurate descriptions of things they had 
seen only once, and hastily at that. 

And even if the thing has been seen frequently, local and temporal 
problems may make great difiiculties. With regard to the first^ 
dass of problems, Exner ^ cites the example of his journey from 
Gmunden to Vienna in which, because of a sharp curve in the road, 
he saw everything at Lambach reversed, although the whoft stretch 
oAtoad was familiarjbo him. The railroad traiiCi, the public buildings, 

• the rivers, all the notable places seemed to lie on the wrong side. This 

^S. Exner: etc. ^ 



is p^cqliffly characteristic if^a city is entered, espedtilly at i^bt» 
thibiigh EvDailroad terminal, and the locomotive is atta<A^ to the 
rear of the train. In the daily life the alteration of objects by Iocs? 
tions ts familiar. How different a landscape seems at night or in 
winter, although it has been observed hundreds of timesMuiing the 
day or in summer. It is good to look around frequently oA the road, 
particularly at cross-roads, if the way back is to be kept in mind. 
Even the starting point may 'have a disturbing effect on the sense of 
place. For example, if you have traveled numerous times on the 
train from A to B, and for once you start your journey from C, 
which is beyond A, the familiar stretch from A to B looks quite 
different and may even become imrecognizable. The estimation of 
time may exercise consideraljle influence on such and similar local 
effects. Under most circumstances we tend, as is known, to reduce 
subjectively great time-spans, and hence, when more time than 
'customary is required by an event, this becomes subjectively 
smaller, not only for the whole event but also for each of its parts. 
In this way what formerly seemed to extend through an apparently 
long* period seems now to be compressed into a shorter one. Then 
everything appears too soon and adds to the foreign aspect of the 
matter. 

The case is similar for time-differences. Uphues ^ dtes an example: 
“ If a person has not heard a bell or anything else for some time 
and then hears it again,’ the question whether the object existed 
in the interval does not arise. It is recognized again and that is 
enough.” Certainly it i^ enough for usy but whether *flie^ thing 
is true, whether really the saipe phenomena or, only similar 
ones have been noted, is another question rarely asked. If 
the man or the bell is the same that we now perceive anew, the 
inference is involuntarily drawn that they must have persisted, 
but we eliminate altogether the lapse of time and suppose uncon- 
sciously that the entity in question must have been on the spot 
through the whole period. One needs only to observe how quickly 
witnesses tend to identify objects presented for identification: e. g. 
knives, letters, purses,* etc. To receive for identification and 
*say yes, is often the work of an instant. The witness argues, qi^ 
unconsciously, in this fashion: ** I have given the judge only one 
dew (periiaps different from the one in question), now^ here again, 
is a dew, hence, it milst be the one I gave him^” That the matWr 
may have changed, that there has been some confusion, that perhaps 

1 Die Wahmrinnung und Empfinding. Leipzig 1888. * 
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<^Jjier have giv<m similar things, is not at aO cniUHieied. 
HeM»a«b m have to beware of confusing of identitiM with agne- 
vents, 

FinaJJ^Yf we miftt consider fatigue and other conditions of exdta* 
tion. £vi^body knows how things read late at night seem abldute 


nonsense, |md become simple and obvious the next morning. In 
the same way, we may take a thing* to be thus and so while tired 
in the evening, and in the morning see our notion to be a coarse 
misunderstanding. Hoppe tells of a hospital interne who became 
so excited and tired through frequent calls that he heard the tick- 
tack of his watch as Oh-doc-tor.*’ A witness who has been 
subjected to a prolonged and fatiguing exiCmination falls into a 
similar condition and knows at the end much less than at the be- 


ginning. Finally, he altogether misujlderstands the questions put 
to him. The situation becomes still worse when the defendant 
has been so subjected to examination, and becomes involved, because 
of fatigue, etc., in the famous contradictions.’* If convincing 
contradictions ” occur at the end of a long examination of a witness 
or a defendant, it is well to find out how long the examination took. 
If it took much time the contradictions mean little. 

The same [fiienomena of fatigue may even lead to suspicion of 
negligence. Doctors, trained nurses, nursery maids, young mothers, 
etc., who became guilty of “ negligence ” of invalids and children 
have, in many instances, merely “ misunderstood ” because of great 
fatigue. It is for this reason that the numerous sad cases occur in 
which miic;}iine-tenders, switch-j;enders, etc., are punished for negli- 
gence.# If a man of this class, year after year, serves twenty-three 
houiti, then rests seven hours, tl^en serves twenty-three hours again, 
etc., he is inevitably overtaken by fatigue and nervous relaxation 
in which signals, warnings, calls, etc., are simply misunderstood. 
Statistics tend to show that the largest number of accidents occur 
at the end of a period of service, i. e., at the time of greatest fatigue. 
But even if this were not the case some reference must be made to 
chronic fatigue. If a man gets only seven hours’ rest after intense 
labor, part of the fatigue-elements must Jiave remained. They 
l^cuniulate iiatime, finally they summate, and exercise their influence, 
Pleii at the beginning of the service. Socialists complain justly 
about this^ matter. The most responsible positions are occupied 
chronically fatigued individuals, and when nature escorts her 
nghts we punish the helpless men. 

Th% case is the same with people who have much to do with 
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BloiMsjr post, baak, and tieasuiy ofBdals, wbd are tibjilgedl. 
to attend riotously to monotonous work — the reception arii di s- 
tribution df money, hasily grow tired. Men of ezperienfbe in tUs 
profession have assured me that they often, when fatigued, take 
mon^^, count it, sign a receipt and then — return the money to the 
person who brought it. Fortunately they rdoognize th|^ 
in the astonishment of the recmver. If, however, thay do not recog- 
nize it, or the receiver is sly enough calmly to walk off with the 
money, if the sum is great and restitution not easily possible, and 
if, moreover, the* official happens to be in the bad graces of his 
superiors, he does not have much chance in the prosecution for 
embezzlementv which *is more likely than not to be b^un agunst 
him.' Any affection, any stimulus, any fatigue may tend to ihuVa 
people passive, and hence, Idb able to defend themselves. 

A wdl known Berlin psychiatrist tells the following story: “When 
I was still an apprentice in an asylum, I always carried the keys * 
of the cells with me. One day I went to the opna, and had a seat 
in the parquette. Between the acts I went into the corridor. On 
returning I made a mistake, and'saw before me a door which had 
the 'same kind of lock as the cell-doors in the a^lum, stuck my 
hand into my pocket, took out my key — which fitted, and found 
myself suddenly in a loge. Now would it not be possible in this way, 
purely by reflex action, to turn into a burglar? “ Of course we 
should hardly believe a known burglar if he were to tdl us such a 
story. 

(e) The lAe. a • 

Section loS. (i) i. General Consideratlona 

In a certain sense a large part of the criminalist’s work is nothing 
more than a battle against lies. He has to discover the truth and 
must fight the opposite. He meets this opposite at every step. 
The accused, often one who has confessed completely, many of the 
witnesses, try to get advantage of him, and frequently he has to 
struggle with himself when he perceives that he is working in a 
direction which he can not completely justify. Utterly to vanquish 
the lie, particulai:ly in our work, is of course, impossible, and bS 
describe its nature exhaustively is to write a natural history of man- 
kind. We must limit ourselves to the consideration of a definite, 
number of means, gredt and small, which will mpke our work easnft. 

* Ct. Lohaiiig in H. Gross’s Archiv vn, 331. si 
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you us of the presence of deception, and will preimit its pta^iiig 

a piirtl attempted to compile forms of it according to ititiAt, 

l^d wipbhere add a few words.^ . * 

Thai hy the lid is meant the intentional deliverance of a conscious 
untruth for the purpose of deception is as familiar as the Variety 
of opinion concerning the permissibility of so-called necessary lies, 
of the pious, of the pedagogic, and the conventional. We have 
to assume here the standpoint of absolute rigorism, and to say with 
Kant,^ ** The lie in its mere form is man’s crime against his own 
nature, and is a vice which must make a man disreputable in his 
own eyes.” We can not actually think of a single case in which we 
find any ground for lying. For we lawyers nded havemo pedagogical 
duties, nor are we compelled to teach people manners, and a situation 
in which we may save ourselves by l^^g is unthinkable. Of course, 
we will not speak all we know; indera, a propier silence is a sign of a 
good criminalist, but we need never lie. The beginner must especially 
learn that the good intention ” to serve the case and the so-called 
excusing ” eagerness to do one’s duty,” by which little lies are some- 
times justified, have absolutely no worth. An incidental word as if 
the accomplice had confessed; an expression intending to convey 
that you know more than you do; a perversion of some earlier state- 
ment of the witness, and similar ” permissible tricks,” can not be 
cheaper than the cheapest things. Their use results only in one’s 
own shame, and if they fail, the defense has the advantage. The 
lost ground can never be regained.® 

Nor i&i,i]( permissible to lie by gestures and actions any more than 
by words. These, indeed, are dangerous, because a movement of 
the ‘hand, a> reaching for the .hell, a sudden rising, may be very 
effective under circumstances. They easily indicate that the judge 
knows more about the matter than he really does, or suggest that 
his information is greater, etc. They make the witness or defendant 
think that the judge is already certain about the nature of the case; 
that he has resolved upon important measures, and other ^such 
things. Now movements of this kind are not recorded, and in case 
the denial of blame is not serious, a young criminalist allows himself 
easily to be misled by his desire for efiiciency. Even accident may 
^elp. When I was examining justice I had to hear the testimony of 
a rather weak-minded lad, who was suspected of having stolen and 
• hidden a large sum of money. The lad firmly and cleveAy denied 

^ 1 Cf. my Manual, ‘%When the witness is unwilling to tell the truth . ” 

^ Kant: '' t^r eih vermeintliches Recht, aus Mens^nliebe zu iQgen.'* 

3 Awentence is here omitted, [^anslator.] 



fuilt. Doijl^ the eummaticai a comrade cntmedf vrho had 
soijaetluQg <^cial to tell me, and inasmuch as I was in the addst 
<d dictation he wanted to wait until tiie end of the sentenee. Bih)» 
peniim to see two swords that had just been biou^t from a studmt 
duel, ne took one in his hand and examined the hilt, the {xunt and 
the blade. The defendant hardly saw this action b^^F® he got 
frightmied, raised his hands, ran to the sword-examiner, crying “ I 
confess, I confess! I took the money and hid it in the hollow hickory 
tree.” 

This event was rather funny. Another, however, led, I will not 
say to self-reproach, but to considerable disquiet on my part. A 
man was suspected of leaving killed his two small children. As the 
bodies were not foimd 1 undertook a careful search of his home, 
of the oven, of the cellar, th)i^drains, etc. In the latter we found a 
great deal of animal entrails, apparently rabbits. As at the time 
of this discovery I had no notion of where they belonged, I took 
them, and in the meantime had them preserved in alcohol. The 
great i^ass receptacle which contained them stood on my writing 
table when I had the accused brought in to answer certain questions 
about one or two suspicious matters we>had discovered. He looked 
anxiously at the glass, and said suddenly, Since you have got it 
aU, I must confess.” Almost reflexly I asked, “Where are the 
corpses? ” and he immediately answered that he had hidden them 
in the environs of the city, where they weru found. Clearly, the 
glass containing the intestines had led him to the notion that the 
bodies were found and in part preseiyed here, and when ],asked him 
where they were he did not observe how illogical the questionswould 
be if the bodies had really been &>und. The whole* thing Was a 
matter of accident, but I still have the feeling that the confession 
was not properly obtained; that I should have thought of the effect 
of the glass and should have provided against it before the accused 
was brought before me. 

Iq the daily life such an open procedure is,, of course, impossible, 
and if the circumstances were to be taken for what th^ seem we 
should frequently make mistakes. Everybody knows, e. g., how 
very few happy marriages there are. But how do we know it? Onj^ 
because the fortune of dose observation always indicates that mo 
relation is in no way so happy as one would like it to be. And ex- 
ternally f Has anybody ever seen in even half-educated dtdes a- 
street quarrel betwe^ husband and wife? How well-mannerli 
they are in sodety, and how little they diow thdr disinclina^on for 
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And all tbk is a lie in wind and deed, and iidien #e 
ta it in a criminal case ^ judge according tp 

iBideriw things that we and others have ob&rved. So^ leaikms, 
for public opinion which must often be decrivi^/ the 
fedin| of duty toward children, not infrequently compel deception 
ct the W(||rld. The number of fortiOmte marriages is mainly over- 
estimated.^ 

We see the same thing with regard to property, the attitude of 
parents and children, the relation between superiors and inferiors, 
even in the condition of health, — conduct in all these cases does 
not reveal the true state of affairs. One after another, people are 
fooled, until finally the world believes what it is told and the court 
hears the belief sworn to as absolute truth. It is, perhaps, not too 
much to say that we are far more drived by appearances than by 
words. Public opinion should least of all impose on us. And yet it 
is through public opinion that we learn the external relations of the 
people who come before us. It is called vox populi and is really rot. 
The phrases, “ they say,” ” everybody knows,” ” nobody doubts,” 
”as most neighbors agree,” and however else these seeds of dis- 
honesty and slander may be designated — all these phrases must 
disappear from our papers and procedure. They indicate only 
appearances — only what people wanted!^ to have seen. They do not 
reveal the real and the hidden. Law too frequently makes normative 
use of the maxim thakthe bad world says it and the good one believes 
it. It even constructs its judgments thereby. 

Not infqsquently the uttered lies mus^be supported by actions. 
It is well-known that we seem merry, angry, or friendly only when 
we excite th^ feelings by certain gestures, imitations and physical 
attitudes. Anger is not easily simulated with an unclenched fist, 
immovable feet, and uncontracted brow. These gestures are re- 
quired for the appearance of real anger. And how very real it 
becomes, and how very real all other emotions become because 
of the appropriate gestures and actions, is familiar. We learn, 
hence, that the earnest assertor of his innocence finally begins 
to believe in it a little, or fdtogether. And lying witnesses still 
more frequently begin to hold their assertions to be true. As 
&ese people do not show the common marks of the lie their treat- 
ment is extraordinarily difScult. ^ 

• It is, perliaps, right to accuse our age of especial inclination for 
dikt far-reaching ^liei which makes its perpetrAor believe in his own 

^ A. Moll: Die kontrftre Sexualempfindung. Berlin 1893. 



xxeaAhn. Sieter^ cites examples of such **sdf-<ieceiving Him/’ 
Wlif^t drives one to despair is the fact that these people are such 
dever liars that they ^ke a game of the business. It is apiece 6f« 
luck t^iat these lies, like eveiy lie, betray themsefyes by the char- 
acterisuc intensity with which they seek to assume the appearance 
of truth. This important mark of the lie can not be t^ clearly 
indicated. The number and vigor of lies must show that we more 
frequently fail to think of their possibility than if they did not cbdst 
at all. A Idng time ago I read an apparently simple story which 
has helped me frequently in my criminalistic work. Karl was 
dining with his parents and two cousins, and after dinner said at 
school, “There* were fourteen of us at table to-day.” “How is it 
possible?” “Karl has lied again.” How frequently does an event 
seem inexplicable, mysterious^uzzling. But if you think that here 
perhaps, “Karl has lied again,” you may be led to more accurate 
observation and hence, to the discovery of some hiatus by means of 
which the whole affair may be cleared up. 

But frequently contradictions are still more simply explained by 
the fact that they are not contradictions, and by the fact that we 
see them as such through inadequate conprehension of w^t has been 
said, and ignorance of the conditions. We often pay too much atten- 
tion to lies and contradict^ns. There is the prejudice that the 
accused is really the criminal, and that moves us to give unjusti- 
fied reasons for little accidental facts, which lead afterwards to ap- 
parent contradictions. This habit is very old. 

If we inquire when the ][ie has least^^ influence on mankipd we find 
it to be under emotional stress, especially during anger, joy, fear, and 
on the death-bed.^ We all know ot* various cases in y^bich a man, 
angry at the betrayal of an accomplice* happy over approaching 
release, or terrified by the likelihood of arrest, etc., suddenly declares, 
“Now I am going to tell the truth.” And this is a typical form 
which introduces the subsequent confession. As a rule the reso- 
lution to tell the truth does not last long. If the emotion passes, 
the confession is regretted, and much" thought is given to the with- 
drawal of a part of thetoonfession. if the protocols conoenfing the 
matter are very long this regret is easily observable toward the end^ 

That it is not easy to lie during intoxication is well known.® What^ 

. ^E. tCiefer: Die LUgeu.der Irrtum vor Gericht. Beiblatt der^Magdebuig- 
ischen Zeitung ” Nos. 17, 18, 19. 1895.. 

> Cf . “ Manual," " Die!^ussage Sterbender.” . • t 

s Cf. N&cke: Zeugenaussage m Akohol. Gross’s Arom\>.^ XIII, 177 and H. 
Gross, I 337. # 
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is said^ tbe destii-bed niay always, especially if tlie oanfessor po|si<^ 
tivc^i'^gious^ be taken to be true. It is kpown that*undw skdk 
^icunptraances the consciousness of even mentally disturbed people 
md i^ts becomes remarkably clear, and very often astonishing 
illumiimtidhs result. If the mind of the dying be already clouded 
it is nevef difficult to determine the fact, inasmuch as particularly 
such confessions are distinguished by the great simplicity and dear- 
ness of the very few words used. 

Section zog. (a) The Pathoformw Lie. 

As in many other forms of human expression, there is a stage in 
the telling of lies where the normal ^ndition has passed and the 
diseased one has not yet begun. The^xtreme limit on the one side 
^ is the harmless story-teller, the hunter, the tourist, the student, the 
lieutenant, — all of whom boast a little; on the other side there is the 
completely insane paralytic who tells about his millions and, his mon- 
strous achievements. The characteristic pseudologia phantastica, the 
lie of advanced hysteria, in which people write anonymous letters 
and send messages to themselves, to their servants, to high offi- 
cials and to clergy, in order to cast suspicion on them, are all diseased. 
The characteristic lie of the epileptics, And })erhaps also, the lies of 
people who are close to the idiocy of old age, mixes up what has been 
experienced, read ancf told, and represents it as the experience of 
the speaker.^ 

Still therS is a class of people who can ifbt be shown to be in any 
* sense, disease^! and who still lie in such a fashion that they can not 
be well. The development of such lies may probably be best as- 
signed to progressive habituation. People who commit these false- 
hoods may be people of talent, and, as Goethe says of himself, may ^ 
have “desire to fabulate.” Most of them are people, I will not say 
‘ who are desirous of honor, but who are still so endowed that they 
would be glad to play some grand part and are eager to push their 
own personality into the foregpound. If they^do not succeed in the 
daily life, they try to convince themselves and others by progressively 
leader stories that they really hold a prominent position. I had 
and still have opportunity to study accurately several well-developed 
types of these people. They not only have in common the f Act that 
tfa^ lie, they also h^ve common themes. Thc^r tell how important 

iDdbrack: De pathologische LOge, etc. Stuttgart 1801 . ''Manual/^ 

** Das pdthoform^LOgeii.^ 
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priersonages asked their adidoe, sou^t theSr cmnpatiy and bottoied 
thdm. They suggest 4hdur great influenoe, are eag» to grant 
patronage and protection, suggest their great intiipai^ penNmg 
of high position, exagg^ate when they speak of thcdr property, thdr 
achievements, and their work, and broadfy doiy all evmfts in which 
th^ are 8^ at a disadvantage- The thii^ by which thejs aie to be 
distinguished from ordinary “story-tellers,” and which dednes what 
is essentially pathoformic in them, is the fact that thqr lie without 
considering that the untrue is discovered, immediately, or very soon. 
Thus they will tell somebody that he has to thank thdr patrcmage 
for this or that, although the person in question knows the case to 1^ 

. absolutdy different. Or again, they tdl somebody of an achieve- 
ment of theirs and the man^ppens to have been closely concerned 
with that particular work md is able to estimate properly their 
relation to it. Again they promise things which the auditor knows 
they can not perform, and they boast of thdr wealth although at 
least one auditor knows its amount accurately. If their stories 
are objected to th^ have some extraordinarily unskilful explanation, 
which again indicates the pathoformic character of their minds. 
Thdlr lies most resemble those of pregnant women, or women lying-in, 
also that particular form of lie which prostitutes seem typically 
addicted to, and which are cited by Carlier, Lombroso, Ferrero, as 
representative of them, and as a professional mark of identification. 
I also suspect that the essentially pathoformic lie has some relation to 
sex, perhaps to perversity or impotence, or exaggerated sexual im- 
pulse. And I believe thait it occurs taore frequently than4if supposed, 
although it is easily known in even its slightly developed*8tages.‘ 
I once believed that the pathoformic lie was not of great importance 
in our work, because on the one hand, it is most complete and dis- 
tinct when it deals with the person of the speaker, and on the other 
it is so characteristic that it must be recognized without fail by any- 
body who has had the slightest experience with it. But since, I 
have noticed that the pathoformic, lie plays an enormous part in 

the work of the criminalist and deseiwes full consideration. 

it 


TOPIC IV. ISOLATED SPECIAL CONDITIONS. 
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* Section iia (a) Sleep and Dream. * 

t . * 

If a phenommxon occurs frequently, its frequen<gr must have a 
certain relation to its importance to the criminalist. deep 
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and didlvn must in any event be of gieat influence upon our task. 
As #e>niely hear them mentioned, we have^ undmestiipated thdir 
Ifignifloaibe. The literature dealing with them is comparatively 
rich.^ ' • 

Tlie phyaidan is to be called in not only when we are dealing with 
condition%of sleep and dream which are in the least diseased, i. e., 
abnormally intense sleepiness, sleep-walking, hallucinatory dreams, 
etc., but also when the physiological side of sleep and dream ate in 
question, e. g., the need df sleep, the effect of insomnia, of normal 
sleepiness, etc. The criminalist must study also these things in 
order to know the kind of situation he is facpng and when he is to 
call in the physician for assistance. Ignorance of the matter means 
spoiling a case by unskilful interrogatic^ and neglect of the most im- 
portant things. At the very least, it makes the work essentially 
more difficult. 

But in maiqr cases the criminalist must act alone since in those 
cases there is neither disease nor a physiological condition by way 
of explanation but merely a simple fact of the daily life which any 
educated layman must deal with for himself. Suppose, e. g., we 
are studying the influence of a dream upon our emotions. It has 
been shown that frequently one may spend a whole day under the 
influence of a dream, that one’s attitude is happy and merry as if 
something pleasant had been learned, or one is cross, afraid, excited^ 
as if something unhappy had happened. The reason and source of 
these attitudes is frequently a pleasant or unpleasant dream,, and 
sometimesithis may be at work subconsciously and unremembeted. 
We h&ve already shown that so-called errors of memory ore to a 
large extent attributable to dreams.^ 

This effect of the dream may be of significance in women, exci> 
table men, and especially in children. There are children who 
ennaider their dreams as real experiences, and women who are unable 
to di«ting»«sh between dreams and real experience, while the senile 
and aged can not distinguish dreams and memories because their 
memories and the power to distinguish have become weakened.* 

I know of an eight-year-old child who aft^ dinner had gone look- 
ing for chestffuts with a man. In the evening it came home happy 
%ut woke up in tears and confessed that the man in question had 

> Of. S. Fieud: Traumdeutuna. Leipsia 1900 (for the complete bibRography). 

Ibo^ Almonnal Psychology. 

* ifaudd^. ni^JRigy and Pathology of the Rind. 

* Cj^piAIUnann in H. Gross’s Archiv. 1, 201. 





taped it. Another case ooncenis a great burgkiy ^adiach had 
itsivictims ponsiderable excitemrat. The second day alter the 
the ten or twdve-year-old daughter of the victim asserted Vith oe^' 
taint^ that she had recognized the son of a neighbor among the 
thieves. In both cases there were serious legal steps taken against 
the suspects, and in both cas^ the children finally admitted, after 
much thinking, that they had possibly dreamed the whole matter 
of their complaints: 

The character-mark of such eases is the fact that the children do 
not make their assertions immediately, but after one or two nights 
have passed. Hence, ^whenever this occurs one must entertain at 
least the suspicion that reality and dreams have been confused. 

Similarly, Taine narrates^that Baillarger once -dreamed that he 
had been made director of a certain journal, and believed it so 
defifiitely that he told' it to a nuniber of people. Then there is the 
familiar dream of Julius Scaliger. Leibnitz writes that Scaliger 
had praised in verse the famous men of Verona. In dream he saw 
a certain Brugnolus who complained that he had been forgotten. 
Later Scaliger’s son Joseph discovered that there really had been a 
Brugnolus who had distinguished himself as grammarian and critic. 
Obviously Scaliger senior had once known, and had completely 
forgotten about him. In this case the dream had been just a re- 
freshing of the memory. Such a dream may be of importance, but 
is unreliable and must be dealt with carefully. * 

To get at a point of departure concerning the nature of the sleep 
and the dreams of any given perW, we may classify •them ^with 
reference to the following propositions: ^ 1. The vividness of ^ams * 
increases with their frequency. 2. The lighter the si^p the more 
frequent the dreams. 3. Women sl^p less profoundly than men and 
hence dream more. 4. With increasmg age dreams become rarer 
and sleep less profound. 5. Who sleeps lightly needs less sleep. 
6. The feminine need of sleep is greater. I might add with regard 
to the last point that the fact that WDmen are better able to endure 
nursing children or invalids constitid^s only an apparent contra- 
diction of this point. *The need of sleep is not decreased, but the 
goodwill and the joy of sacrifice is greater in woman thtin in man. # 

The extraordinary things people do in half-dream and in sleep are 
numerously exemplified by Jessen. Most of them are daken from^ 
the older literature, h\\i are quite reliable. A comparison indica^s 

1 F. Heerwagen: Statistische Untereucshung ttber Trftume'und Schlaf. W^undt's 
Philosq>hische Studien V, 1889. ^ ^ ♦ 
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iomiiambulistic conduct occurs most frequently naiong 

^ ^ JT, more powerful, over-straiiied peqfde, who, e, g., iiavainot 

^Mept lbl two successive nights, and then have been awakened from 
deep It is remarkable that they often act ihtelligentlji under 

such drcunistances — that the physician writes the proper pre- 
scription^or the factory superintendent gives the proper orders, 
but neither knows anything about it later on. Criminalistically their 
significance lies on the^one hand in the fact that they can be investi- 
gated with regard to their correctness; and on the other that they 
occur to people who had no reason to falsify. If a defendant 
tells about some such experience, we lack the means, and the power 
to make an accurate examination of the matter, and tend for this 
reason to disbelieve him. Moreover, Us very position throws doubt 
upon his statements. But this is just the ground for a careful study 
of similar occurrences in trustworthy people.^ All authorities agree 
that actions during sleepiness ^ occur almost always in the first deep 
sleep, disturbed by dreams, of over-fatigued, strong individuals. 

An important drcumstance is the phenomenon cited by Jessen 
and others — the capacity of some people to fall calmly asleep in 
spite of tremendous excitement. Thus, Napoleon fell into deep 
sleep during the most critical moment at Leipzig. This capacity is 
sometimes cited as evidence of innocents. But it is not convincing. 

We have yet to mention the peculiar illusions of the phenomena 
of movement which occur just before falling asleep. Panum tells ^ 
how he once inhaled ether, and then observed, lying in bed, how the 
pictures^dh the wall went further and further back, came forward 
and withdrqyr, again and again. Similar things happen to sleepy 
people. Thus, the preacher in church seems progressively to with- 
draw and return. The criminalistic significance of such illusions 
may be in the observation of movements by people who are falling 
asleep, e. g., of thieves who seemed to be approaching the witnesses’ 
beds, though standing still. 

That sleeping people may be influenced in definite ways is in- 
dubitable. Cases are mentioned in which sleepers could be made to 
believe any story; they would dream of it,*and later on believe it. 
^here is in this connection the story of the officer who acquired the 
loVe of a young girl in this fashion; the girl had shown definite 
. distaste tdt him at first, but after he had told her during her sleep, 

^ ^ P. lessen: Versuih einer wissenschaftliehen Bd|randung der Psychologie. 
Berlin 1885. 

9 GUH. Gross’s Archiv. XIII 161, XIV 189. 




ili Ber im pnaeaux, of his love and loyalty, die began ni the 
oodne td time to letuiji it. It u a fact that certain cl our bndl^n 
bdieve similar things, and cany them out in moft eases ^th th# 
assistance of red light, to which they assign hypnotic power. Ihey 
churn tbat with a lantern with ^ glass they are able to (ft anything 
in the room containing a sleeping individual, and can intmisify his 
sleep by letting the red light fall on his face, and speaking to hin^ 
softly. Curiously enough this is corroborated by a custom of, our 
fountain lads. They cover a lantern with a red cloth and go with 
it to the window of a sleeping girl. It is asserted that when the red 
light falls on the latterSs face and it is suggested to her softly to go 
along, she does so. Then a pointed stone is placed in the girl’s way, 
she steps on it, it wakes ho* Up, and the crude practical joke is fin> 
ished. It would be interesting, at least, to get some scientific in- 
formation concerning these dted effects of red light upon sleq)ing 
people. 

O. MOnnigshoff and F. Piesbergen * have thrown some light on the 
profoundness of sleep — why, e. g., a person hears a thing today 
and not at another time; why one is awakened and another not; 
why one is apparmitly deaf to very loud noise, etc. These authori- 
ties found that the profundity of sleep culminates in the third quarter 
of the second hour. Sleep intensifies and grows deeper until the 
second quarter of the second hour. In the second and third quarters 
of that hour, the intensification is rapid and agnificant, and then it 
decreases just as rapidly, until the second qiiarter of the third hour. 
At that point sleep beconses less aifQ less profound unti> fhoming, 
in the second half of the fifth hour. At this moment the intinsity 
of sleep begins agtun to increase, but ifi contrast with the ^rst increase 
is very light and takes a long time. Sleep, then, reaches its culmi- 
nation in one hour out of five and a half; from that culmination- 
point it decreases until it reaches the general levd of sleep. 


Section xii. (b) Imoxication. 

Apart from the pathological conditions of intoxicatiqp, especially 
the great intolerance toward alcohol,^ which are the proper sub-* 
jects for the physician, there is a large group of the stigmata of 
intozicatJbn which are so various that they require a mo]% accurate . 
study than usual ofth^ causes and effects. A| a rule, people ait 
t Zeitsohrift f . Biologie, Neue Folse. Band I. ' ^ , 

irf W nmoa'a Aiwhiv TTTT 177 * 
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i|to determine the ddgtee o( intoxicalion the imewm 
to>f^itezeotyped questions Did the man wabbte while walld^? 
Was to n|ti? Could lie talk coherent^? Did he know his 

naaie? ’ Did he recognize you? Did he show great strength^ An 
affirmative^ answer to these questiohs from two witnesses has been 
enough tosoonvict a man.^ 

As a rule, this conviction is justified, and it is proper to say that 
if a person is still sufficiently in control of himself to do all these things 
he must be considered capable of understanding the difference be- 
tween right and wrong. But this is not always the case. I do not 
say that irrationality through drink must always obtain when the 
drunkard is unable to remember what happen^ while he was drunk. 
His inability is not determinative, because the circumstances fol- 
lowing a deed have no refiex effect. Even if after the deed a person 
is ignorant of what he has done it is still possible that he was aware 
f of its nature while committing it, and this possibility is the determina- 
live factor. But the knowledge of what is being done does not in 
itself make the doer responsible, for if the drunkard beats the police- 
man he knows that he is fighting somebody; he could hot do so with- 
out knowing it, and what excuses him is the fact that while'he was 
drunk,, he was not aware that he was fighting a policeman, that so 
far as he is capable of judgment at all, he judges himself to be opposed 
to some illegal enemy, against whom he must defend himself. 

If it be said in oppbsition that a drunkard is not responsible if 
he does, when drunk, what he would not do when sober, this again 
would bcf An exaggeration. Why, is shoivn by the many insults, 

* the ^ny revelations of secrets, the many new friendships of slight 
intoxication. These would not*have occurred if the drunkard had 
been sober, and yet nobody would say that they had occurred during 
^ a state of irresponsibility. 

Hence, we can say only that intoxication excuses when an action 
either follows directly and solely as the reflex expression of an im- 
pulse, or when the drunkard is so confused about the nature of his 
object that he thinks himself, Justified in his conduct. Hence, the 
legal expressions (e. g. , complete drunkenneis ” of Austrian criminal 
4aw, and ** untxmsdousness*’ of the German imperial criminal statute 
IxKik) will in practice be pushed one degree hi^er up than ordinary 
usage intends. For complete intoxication or drunkenness jnto loss 
o^ consciousness usually means that condition in which the individual 
lies stiffen the grouJd. But in this condition rfe can not do anything, 

^ H.^ross’s .^pchiv. If, 107. 
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ludd is mcaiMible of committing a crune. It must foUow thi^ 
statutes could not haye been tlunking of this, but of the cqpdi^n m 
which the individual is still active and able to commit crimes by the 
use of his limbs, but absolutely mthout the control of those limbs. 

If we compare iimumerable stories that are told, ^th verbal 
reliability, about drunkards, or those that are readabfe in daily 
papers, police news, and in legal texts, we find groups in which a 
drunkard makes his bed on a wintry night on a show bank, undresses 
himself, carefully folds his clothes beside him, and runs away at 
the approach of a policeman, climbs over a fence and runs so fast 
that he can npt be caught. Such a man certainly has not only the 
use of his organs, but also uses them with comparative correctness 
in undressing, folding his dothes, and in running away. If now 
somebody should pass the drunkard’s lair and if he should think 
that a burglar is in his house and should wound the passer-by, who ^ 
would believe the drunkard when he tells this story? 

In the street there is frequent opportunity of observing some of 
the arrests of drunkards who fight with fists and feet and teeth, and . 
often have to be taken to the police station in a wheel-barrow. Now 
if the man has had the misfortune of recognizing the policeman in 
his first opposition, and of giving his own name properly, we say 
that he has ^^shown definite signs of responsibility,” and we sentence 
him. But in most cases it was merely the instantaneous illumina- 
tion of his dndery mind (which was, perhaps, stimulated to the 
recognition of the policeman and the pronunciation of his name by 
the latter’s rather bearisif remarks/ which then dies awajr as swiftly ^ 
as it rose, and is followed by instinctive self-defense. Anybody who ' 
has frequently observed how utterly senseless is the battle of a drunk- 
ard with the overwhelming power of three or four or more |)eople, 
and how he continues to struggle, even when wholly or completely con- 
quered, must feel convinced that such a man is no longer responsible. 

In the same way we must never forget that the prosecution of | 
some very habitual activity is in no #ense evidence of responsibility. 
Especially when some actiod has vary fine-drawn limits, and the 
actor knows that a fals^ grip will result in questionable ^xisequences, 
the habitual movement will be made instinctively. The soldi^ 
will properly carry out his obligations of service, the coachman drive 
home, unharness, and look after the horses, even the^ocomotive. 
engineer will comple^ his difficult task vritiu^ut a break — th0i» 
however, they fall and sleep their drunkenness off. Now, if some- 
thing intervenes unexpectedly during the performai^ of tRis ha- 
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||^yity» espmaUy some oppositicm« some supeifluoiis cajole- 
ment. similar thing, the intoxicated hctot is thit^wn 

comploti^ out o( gear, and can not be restored to it, nor is he able 
propel^ to oppose this obstacle. Hence he )sct5 against it r^exty, 
and in most cases explosively. 

It maj^be perceived that such a .drunkard works unconsciously; 
having been throi^m out of gear by some sudden remark, he is un- 
able to complete what he is trying to do, and this develops a despair- 
ing expression of emotion for which he is decidedly not responsible. 
A countless number of popular maxims indicate the popular opinion 
that it is best to get out of the way of a drunljard, never to help him, 
because he can best look after himself. The public seems to know 
this very well, theoretically, but in practice no wife applies this 
' theory when her drunken husband comes home; in practice the 
^ policeman looks after the drunkard, in practice the peasant and the 
master quarrel with the drunken servant and the apprentice, — and 
then everybody wonders when suddenly superiors are hurt, maimed, 
and otherwise opposed. 

: The best evidence for the certain but veiy definite routine in 

^ wl^ch the drunkard moves, is the example cited by Combe ^ con- 
cerning the porter who, while drunk, had wrongly delivered a packet. 
Later on he could not think where he hadbrought it, but as by chance 
he got drunk again, he fetched the packet, and brought it to its 
proper destination. This process indicates that the “ in vino veritas” 
depends not merely on speech, but on action, and that this coming 
to the s&iface of what is really thoughtds the reason for so many 
msul& offered during intoxication. Such phenomena are best 
studied at tlie beginning of flarcosis, in which all the conditions 
of intoxication come together in a much briefer period of time, 

• and hence appear much more clearly. How involuntarily the in- 
most thought breaks through under such circumstances, is shown 
by an occurrence in a surgical clinic. An old peasant was to 
have been subjected to a no^ dangerous but rare operation. The 
famous surgeon of the University had one student after another 
make a diamosis, and asked one student ilficr another what kind 
|lof an operauon he would perform. The peasant misunderstood it 
altogether, and as he was half stupefied he cried out involuntarily: 

The olcb donkey is asking one loafer after another wl^t to do. 
Ilfobody knows anything, and yet they are g^ng to operate on me.” 

1 Andrew Combe: Observations on Mental Derangement. Edinburgh 
1841 .# 
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llii^ tfaitt are thought expressed jmit as mvoluntarilsr^^^'d^ 
intjpxicaiiboi, and thus^ the insults, etc., are accomplishfxi. ^ . 

What is never believed, but yet may be true, ig the de^oe of i 
pnaor^T that intoxication led him to steal. 1 know of a talented, 
kindly, and thoroughly honorable young man, who duHng slight 
intoxication steals everything he can lay his hands on. Ks dru^- 
enness is so light that he can remove with complete skill his comrades’ 
dgarette cases, pocket handkerchiefs, and worst of all, their latch- 
keys. At the same time, he is still drunk enough to have great 
difficulty in remembering, the next day, who the owners of these 
things are. Now sup^^se a thief told such a story in court! 

I dte from the excellent account of Hoffbauer,^ the development 
.of intoxication: At first the consumption of liquor intensifies the 
feeling of physical health, or increases that health. It appears to have 
a proportionately similar effect upon the powers of the mind. Ideas 
move easily, expression is smoother and more adequate. The ^ 
condition and emotional attitude are such that one might very well 
always wish for one’s self and one’s friends. Until this point no 
intoxication is visible. The flow of ideas only increases and becomes 
more intense. Excellent, appropriate notions occur to one, but 
there is effort to restrain the irregular flow of thought. This state 
is visible in the effort which must be used to carry on any rather 
involved story. The ideas flow too rapidly to be easily ordered 
according to the requirements of the story. Af this point the begin- 
ning of intoxication is already perceptible. In its development 
the flow of ideas becomes #x)ntinually stronger, the senses R3se thdr 
ordinary sharpness, and as these fail the imagination grows stibnger. * 
The drinker’s language is now, at lea&t in particular expressions and 
turns of speech, more voluminous and poetical, and rather louder 
than is natural. The former indicates an intensification of imagi- 
native power, and the latter a dulling of the senses which becomes 
more and more obvious in the development of the intoxicatioii. 
For the drinker speaks louder because he hears his words less clearly 
than before, and judges the hearing of his auditors by his own, al- 
though the vividness afid the more rapid flow of ideas induced by 
intoxication have a share in this. Soon the dulling %i the sense# 
becomes stiU more obvious. For example, it is seen that a person 
who is so^drunk that he confuses otherwise well-known o#npanions, ^ 
even if only for a minute, thinks he puts his glass softly on the tablt» 

* ♦ . ■ - 

> J. 0. Hoffbauer: Die Psychologie in ihren Hauptanwendungen auf die 
Becbt^flege. Halle 1823. . 
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altiunin it falls to the ground. And then there are still other forms 
of ilhysfcal helplessness to be perceived. From his speech it may 
t>e judgiM that the connection between his^deas has isdgnifica&tly 
decreased: although still very vivid» they are now like luminous 
sparks thtft appear and disappear. * This vividness of ideas, Sr their 
rapid flour* gives the inebriate’s desires an unmanageable intensity 
whidi reason can no longer control. He follows them instantane- 
ously if some accident does not turn him aside. His physical help* 
lessness becomes now obvious in stammering, in a wabbly gait, etc., 
until finally he falls into a deep sleep in which physical and intel- 
lectual repair begin. 

If the conditions of intoxication were to1)e divicted into periods, 
we should have the following: In first period of intoxication 
ideas have only an extraordinary degree of vividness. The rule of 
the understanding over actions is not altogether suppressed, so that 
' the drunken fellow is fully conscious of his external relations and is 
aware of what is going on within and about him. But the rapid flow 
of ideas hinders careful reflection and leads to an intensified excita- 
bility, particularly to those emotional expressions whidi are char- 
acterized by the more rapid flow. This is due to the familiar psycho- 
logicid law according to which one emotional condition leads into 
another as it is more like that other in Jbone. Anger and merriment, 
hence, show themselves more and more among uneducated people 
who are not habituated to the limitation of llieir emotional expression 
by reference to the forms of the world of fashion. Without this ^ 
control, ^very stimulation intei^ifies the potion, since every natural 
exprdbsion adds to its vividness. The irritability taken in itself is 
at this stagj less dominant, inasmuch as the drinker is at the same 
time satisfied with himself, and the self-satisfaction makes the 
irritability endurable. Only some accidental circumstance can 
intensify and spread this irritability. Such circumstances intensify 
the drunkard’s liveliness and lead to the outbreak gf merriment 
approximating upon hilarity, then to a verbal quarrel, which need 
not yet be a real quarrel and may be conducted in all friendship. 

It seems that in most cases t&e irritability it excited through the fact 
#that the diUnkard’s self-satisfaction speedily lapses, or that he is 

* disturbed in doing things about which he is conceited. Now so 
long as tl^ intoxication does not exceed this stage, its effects and the 

* gutbreaks of its passions may be suppressed. The drinker is here 
still self-possess^ftnd is not likely to lose coAtrol of himself unless he 

' is prtgressively excited thereto. 
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/* |ii the Bext period of intoxication/ the drui^ still idy 
senses, although^ all in all, they aie considerably weidcer than ulhal, 
an<f he is somewhat Beside himself. Memory and imdeiMandin^ 
have qmte left him, Hence, he acts as if the present moment were 
the oiuy one, the idea of the consequences of his actiohs having 
, no effect upon him because he hq longer sees the connectioir betn^een 
the two. And since his whole past has disappeared from his mind he 
can not consider his more remote circumstances. He acts, therefore^ 
as he might if the memories of his circumstances and ideas of the con- 
sequences of his actions did not control his conduct, and lead him to 
rule himself. The slightest excitation may awaken all his strongest 
passion which then carry him away. Again, the slightest excuse 
may turn him from what he«has in mind. In this condition he is 
much more dangerous to himself and others because he is impelled 
not only by the irresistible force of his passions, but because, also, 
he rarely knows what he is doing and must be considered a pure 
fool. 

In the last period, the drunkard has so lost his senses that he has 
no more idea of his external environment.” 

With regard to particular conditions, it may be held that the quan- 
tity of drink is indifferent. Apart from the fact that we know nothing 
about the quantity of alcohol^a man has taken when we hear merely 
about so and so many liters of wine or so and so much brandy, the 
influence of quantities is individual, and no g^eral rule whatever 
can be laid down. As a matter of fact, there are young and powerful 
men who may become quit^oolish 091 half a glass of wine, ei^pecially 
when they are angiy, frightened, or otherwise excited, and thei% are: 
weak old people who can carry unbelievable quantitiei^. In sliort, 
the question of quantity is altogether foolish. The appearance and 
constitution of an individual offers as little ground for inferenoai^s* 
quantity. The knowledge of a man’s regular attitude toward the 
consumption ^f alcohol is a safer guide. Hellenbach asserts that 
wine has always the same influence on the same individual; one 
always becomes qiore loquacious, anollier more silent, a third more 
sad, a fourth merrier. Aj^d up to a certain limit this is true, but there 
is always the question of what the limit is, inasmuch Is many in- 4 
dividuals pass through different emotional conditions at different 
stages. It often happens that a person in the first stage whc% wants to 
“embrace^the world and kiss everybody,” may change his moo^ 
and become dangerous. I Thus, anybody who ha# seen him several 
times in \he first stage may make the mistake of b^eving that he 
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can iiolr!l|Mu» it In this direction explanations must be made veiy 
care&dlylf they are not to be false and deceptive. • 

• It is important, also, to know how a man drinks. It* is kno^ 
that a small quantity of wine can intoxicate if it is soaked up with 
bread which is repeatedly dipped into the wine. Wine drunk Al the 
cellar worl^ with similar vigor if one laughs, is merry, is vexed, while 
drinkiSog, or if a large variety of drinics is taken, or if they are taken 
on an empty stomach. For the various effects of alcohol, and for its 
effects on the same person under different conditions, see MUnster- 
berg’s Beitrage zur Experimentellen Psychologic,” Heft IV. 

The effect of alcohol on memory is remarkable in so far as it often 
happens that many people lose their memory only* with respect 
to a single very narrow sphere. Many are able to remember every- 
thing except their names, others everytliing except their residence, 
still others everything except the fact that they are married, and yet 
• others every person except their friends (though they know all the 
policemen), and the last class are mistaken about their own identity. 
These things are believed like many another thing, when told by a 
friend, but never under any circumstances when the defendant tells 
them in the court room. 


Section xia. (c) Sug^^Btion. 

The problems of h^notism and suggestion are too old to permit 
the mere mention of a few books, and are too new to permit the 
interpretadpn of the enormous,^ literatu^. In my “ Manual for 
B Examining Judges,” I have already indicated the relation of the 
subjckitr to crSninal law, and the proper attitude of criminalists to 
it. Here we have only to bear in mind the problem of characteristic 
^i^ggggjion; the influence of the judge on the witnesses, the witnesses 
upon each other, the conditions upon the witnesses. And this 
influence, not through persuasion, imagination, citation, but through 
those still unexplained remote effects which may be best compared 
with ” determining.” Suggestion is as widespread as language. 
We receive suggestions through the stories qf. friends, through the 
^mples of Strangers, through our physical condition, through our 
food, through our small and large experiences. Our simplest actions 
may be du^ to suggestion and the whole world may appear subject 
to ^e suggestion of a single individual. As Emerson says sonH^where, 
nAure carries out a task by creating a genius fet its accomplishment; 
if you Inflow the you will see what the world cares about. 
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Hob miiltiide lue of the word “ suggestion ” has destihyedi its 
eaiiy jntdnt. /Hiat made .it equivalmit to the term “ sugps^ve 
qiiesfatm.*’' The oldeiHaiminalists had a notion of the truths and Kane 
rigorously limited the putting of suggestive questibns. At the 
time»*Mjttermaiar knew that the questions was hequMtly 
to avmd them and that many questions had to suggest thar answers. 
H, for example, a man wants to know whether A had made a ^tain 
statement in the coiuse of a long conversation, he must A«1r, fo, 
good or evil, “ Has A said that . . . ? ” 

SHttermaier’s attitude toward the problem shows that he had 
already semi twenty-five years ago that suggestive questions of this 
sort ate the most hartnless, and that the difiSculty really lies in the 
fact that witnesses, experto, and judges are subject, eqiedally in 
great and important cases, to the infiuence ci public opinion, of news- 
papers, of thdr own experiences, and finally, of thdr own fancies, 
and hence give testimony and give judgments in a way less guided* 
by the truth than by these influences. 

This difBculty has been made dear by the Beidithold murder- 
trial in MUnchen, in which the excdlmit psydiiatrists Schrenck- 
Notzing and Grashey had their hands full in answering and avoid- 
ing questions about witnesses under the influence of suggestion.’ 
The development of this ^trial showed us the enormous influence 
of suggestion on witnesses, and again, how contradidltoy are the 
opinions concerning the determination of its value — whether it is to 
be determined by the physician or by the judge; and finally, how 
Kttle we know about suwestion anyway. Everything i^^gned to 
suggestion. In spite of the great literature we still have too littles 
material, too few observations, and np sdmitifically certain inferences. 
Tempting as it is to study the influence of suggestion upon our 
crimhialistic work, it is best to wait and to give our attention g||^v^ 
to observation, study, and the collection of material.’ 
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Prozess. Ldpzig 1897. 

* M. Dessoir: Bibliographie des modernSn Hypnotismus. Berlin 1890. 

W. Hirsch: Die Mensonliohe Verantwortiichk^t u. die modems Suggeetions- 
lebre. Berlin 1896. t 

L. Drucker: Die Suggestion u. Hire forense Bedeutung. Vigana 1893. 

A. Cramer: Gericbrnme Psyohiataie. Jena 1897. * 

Berillon: Lea faux temoignages suggdrds. Rey. de Ibypnet. V T. 20 3. 

C. deLagrave; L’autosuggestion naturelle. Rev. de Ihypnot. aIV, 257. 

B. Silis: The Psychology of Suggestion. * 


* 



4 


APPENDIX A. 

Bihlhgmpkff induding texU more easily within the reach 0 / English^adere. 

kBWfSTt X. , Brief for the Trial of C^inal Causes. New York, 1889 
£d ed., Rochester, 19012. 

Abbott, B. V. Judgri and Jury. New York, 1880. 

Antonini, 6. Studi di psioopatologia forense. 1901. 

Abcheb, T. The Pauper, the Thi^ and the Convict; Sketches of Names, 
Haunts and Habits. London, 1865. 

Arnold, 6. F. Psychology applied to Legal Evidence %nd other Con- 
structions of Law. New York & Calcutta, 1906. 

Aschaffbnbxjro, 6. Das Verbrechen und*seine Bekampfung; Kriminal- 
psychologie fur Mediziner, Juxisten und Soziologen; ein Beitrag zur 
Reform der Strafgesetzgebung. Heidelberg, 1908; 2d ed., 1906. 
t AacHAFTENBURo, G., ScHULTZE, E., and Wallenberg. Handbuch der 
gerichtlichen Psychiatrie. Berlin, 1901. 


Battaglia. La dinamica del delitto. Napoli, 1886. 

* Beck, T. B. and J. B. Elements of Medical Jurisprudence. 5th ed. Phila- 
delphia, 1885. 7th ed., 1888. 10th ed., 1850. 11th ed., 1860. 12th 
ed., 1868. 

Beog8,*T. Extent and Causes of Juvenile Depravity. London, 1849. 

Bell, J,.S.i^The Use and Abuse of Expert Testimony. Philadelphia, 1879. 
Beneke, H. F. Grefangnisstudien mit besonderer Berucksichtigung der 
Seeborge im UnteiS^uchungsgefangnis. Hamburg, 1908. 

Best, W. M. Law of Evidence. Ist ed., London, 1849. 2d ed., 1855. 
8d edLwl860. 4th ed., 1866. ^th ed., bK RusseH, 1870. 6th ed., by 
g 1875. 7th ed., by Lely, 1882. 8tn ed., by Lely, 1893. 

Bevxll, R. ^midde and Larceny. London, 1799. 

Bidwell, G. Forging his own Chains; the story of George Bidwell. 1891. 
Biluod, E. Wie Man stiehlt und mordet. Leipzig, 1906. 
fJUdSfF* Diseases and Suggested Remedies. Stockwell, 1905. 

BLASRnELD, D. C. Instructions to Juries, Gvil and Criminal. St. Paul, 


1902. ^ 

Boone, A. B. Increase of Crime and its Cause. Boston, l872. 

Bragg, J. (ed. Ardill, G. E.). Confessions of a Thief. Sydney, N. S. W., 
189-. , 

Brebler. Greisenalter und Kriminalitat. Halle, 1907. 

S ROWN. The Bark Side of the Trial by Juiy. Ix>ndon, 1859. 

ROWNE, H. C. B. Medical Jurisprudence of Insanity. 2d ed., San Fran- 
' dsco, 1875. 

Buchanan, Juvenile Offenders. Remarks on the causes airib>tnte of 
juvenile crime in the metropolis; with hints for preventing its increase. 
London, 1867. , • • 



APPSNra A 


Boobubt. The Bdatum td M e dt ie w to Cline. New Yoric* 18M. ' 
Bitoebaii, T. B. oaondeied in its medioo4egal idatiQiie. IMs- 

ede^Us, 1888* , *7 

Brcsinix, J. C. Cnmuml Lunacy. nO., 1858. . * * 

BnoKinLiv J. C. and T^isii, D. H. Pqrdiological Medicine. 8d ed., 
LoRd^ 1874. ar 

BtnniUi, A. M. Cimiinatantial Evidence. New York, 1868. ^ 

CAMPBELLeJ. Experience of a Medical QflBcer in the English CoBTict Service. 
London, 1884. 

Chapple, W. a. Fertility of the Unfit. Melbourne & tiOndon, 1903. 
Chittt, j. Practical Treatise on the Criminal Law. 2d Eng. ed., 4 vols., 
London, 1826. 

Practical* Treatise on Medical Jurisprudence. London, 1884; 

Philadelphia, 1836. (Part I only published.) 

Christian. Crime of M^cal Legislation. 1907. 

Cbbistison, j. S. Crime and Criminals. Chicago, 1897. 

CHBiBTiaoN, J. S. The Confessions of Ivins. Chicago, 1906. 

CHBisnaoN, R. Poisons. 2d ed., Edinburgh, 1832; 1st Amer. from 4th 
Eng. ed., Philadelphia, 1845. 

Clark, C. An Analysis of Criminal Liability. London, 1880. 

Clark. Heredity and Crime in Epileptic Criminals. Braunn, 1880. 

Cole, W. R. Criminal Informations and Quo Warranto. London, 1843. 
Comstock, A. W. Drunkenness in Extenuation of Murder. Phil., 1890. 

(In Johnson^s Prize Essays on Legal Subjects.) 

Carr, W. W. Insanity in Criminal Cases. Phila., 1890. 

Crocq. L’hypnotisme et le criiie. Bruxelles, 1894. ^ ^ 

• to . 

Delbrueck, a. Die pathologiscfae Liige und di^ psjddiisd^ abnormen 
Schwinger. Stuttgart, 1891. 

Delman, G. Der Verbrecher. Ein psychologisches Problem. L^zig und 
Wien, 1896. * * . a i 

Debpine. Psychologic naturelle. Essai sur les facult4s intellectuAes et 
morales dans leur dtat normal et dhns leur manifestaftns anomales 
chez les ali^nds et chez les criminels. 3 vols., Paris, 1868. 

Dobbins, E. S. Errors; chains forged and broken. 1883. n 

Draehms, a. The Criminal; his personnel and environment; a scSRnc 
study. New York, 1900. • 

Duodale, RHLi. The Jukes. A study in crime, pauperism, disease 
and heredity. 1st ed.. New York, 1^7; 5th ed., 1895. 

Ellis, H. The Criminal 1st ed., Londbn & New York, 1890; 2d ed., 
1901: Sded., 1907. ^ 

Criminal Sociology. ^ 

Elwell, j. j. Malpractice and Medical Evidence. 4th ed., New York, 
1881. ^ 

Evans, D. M. Facts, Failures, and Frauds; revelations, finOTcial, mer- * 
cantile, criminal. London, 1859. o 



AP9BNBIX’ A 


W 




Tbe World cxf Graft NewYofk»lMl« 
of on Itbonuit Polieemui. Botixm, 190D. 

1908. ^ * 

^ lr/Gmna% by du Bois-Baymond. Berlin, 1904. 

^ The Powen t^t Prey. * 

-SlQ^Life. New York, 1908. 

Potnraisnil^ Lee faux t^moiiiB; Essai de pqrchologie criminelle. Chfilon- 
mir-Saone, 1901. 



Gwabssbie, B. de la. De la classification des actes criminels. Paris, 1908. 

De la criminologie des collectiTes. Paxis, 1908. 

Graves, W. W. Law for Criminal Catchers. 1906. 

Green, S.M. Crime; itsnature, causes, treatment and prevention. Phila- 
delphia, 1889. « # ^ 

Greenwood,!. The Prisoner in the Dock; my four years’ daily expmences 
in the London police courts. Londonf 1908. 

Gross, H. Die E^nfolge bei strafgeridbtlichen Verurtheilungen. Giaa, 
1875. 

Handbuch fur Untersuchungsrichter als System der Kriminalistik. 

(tr. English by Adam J. & J. C., s. t. Criminal Investigation. Cal- 
cutta, New York, 1907.) 

^En^dopadie der Kriminalistik, 1st ed., Leipzig, 1901; 8d ed., 1904. 

^Zurechnung und strafrechUiche Verantwortlichkeit in positiver 

Beleu^tung. Berlin, 1908. 


HaiajP C. B. Unoodified Crimes. Albany, 1890. 

Harris, GsE. Treatise on the Law of Iddhtification. Albany, 1898. 

Hill, F, CSritne: its Amount, Causes, and Bemedies. London, 1858. 
Hxrscrl, a. j. LegaF Hygiene. Davenport, 1890. 

Hoppe, H. Alkohol und Kriminalitat in alien ihren Beziehungen. Wies- 
bad|p.l906. ^ 

Hoppe, V Die Zurechnungsfahigkdt un^die Krimhial-Anthropologie. 
, 1908. 

Horsley, J. W. Jottings from Jlil. 1887. 

— • Prisons and Prisoners. New York, 1899. 

Ul^jjyoxA, A. Anthropological Investigation of one thousand white and 
colored Children of bo& sexes, the inmates of the New York Juvenile 
Asylum. New York and Albany. 


Jot, H. H. Evidence of Accomplices Dublin, 1886; Philadelphia, 1844. 

Admissibility of Confessions. Challenge of Jurors in Criminal Cases 

Dublin, 1848; Philadelphia* 1848. $ 


^ELLOR, F. A. Experimental Sociology. Descriptive and analytical. 
Delinquents. New York, London, 1901. 

Kerb, N. elnebriety or Narcomania; its etiology, pathology, tiei^ment and 
* J. jurisprudence. 8d ed., London, 1894. 

Kovalevsky, P. JM psychologie criminelle. Pfvis, 1908. 



]CjBAi7r«EBtNO» B. Lehrbiich der gerichdicihen^ 

ISai; ^ 

" ' Gruodzi^ der Griinmalpsycliobgie aof Griifidlagie dcsr^^;^ 

wild osteneichisdien.Stii^^ fur /uristeu. gdlS./Stii£^ 

ga|||^ 1882 . * 

Kttbella, H. G. Natuigeschichte des Verbrechers: GriiidEBuga der 
kriminallen Anduopologie mid* Kriminalpychcdogie; fur GbieipbtiirfaEte, 
P 0 ycIuater» Juristen und Verwaltuxigsbeamte. Stuttgart* 18M. 

Lombroso, C.* and Febbero, G. tr. English* ed.* Morrison* s. t. The 
Female Offender. New York, 1895. 

MacDonald* A. Criminology. 2d ed.» New York, 1898. 

Abnormal Man* bbing essays on education and crime and related 

subjects. Washington* 1898. 

(Pub. as Bureau of Edudition Circular of Information No. 2, 1898.) 

Statistics of Crime* Suicide, Insanity, and other forms of Abnor- 
mality* and Criminological Studiai, with a bibliography. Washington* 
1908; reprinted 1908. 

(Pub. as U. S. Sen. Doc. No. 12, 58th Cong.* Spec, sess.) 

Man and abnormal Man* including a study of duldren. Wash., 1908. 

(Pub. as U. S. Senate Doc. No. 187, 58th Cong., Sd sess.) 

• Juvenile Crime and Reformation, including stigmata of degenera- 

tion. Washington* 1908. 

(Pub. as U. S. Senate Doc. No. 532, 60th Cong., 1st sess.) 

Mathew* H. Criminal life. London* 1860. ^ 

Meredith* Mrs. A book aboht Criminals. London* 1881. ‘ % 

Miller* D. R. The Criminal Classes; causes and cures, Dayton* 1908. 

Miub. Arrested and Aberrant Devek^ment and Gyres in the Brain 
of Paranoiacs* Criminals* Idiots* Negroes. Philadelph^* 1889. 

Mittermaier* C. J. a. Tre|^ in G^man; tr. English* by CJJpii^g s. t. 
Effect of Drunkenness on Criminal Responsibilily. Edinbu^^l841., 

Moore* C. C. A Treatise on Facts* or tl^ Weight and Valu^of Evince. 

2 vols.* Northport, N. Y., 1908. 

Motet. Les faux t&moignages des enfants devant la justice. Paris* 1887. 

Muenstebberg* H. On the Witness Stand; Essays on Psyd^ogpipsib::! 
Crime. New York, 1908. 

Negri* ed C.*^**^A iL!ks:^uensa in Italia dal 1890 al 1905. Roma. 

Nicolat. Les enfants mal flev^s. Paris,tI690. 

Noellner* F. Criminal-psychologische^Denkwurdij^eiten. Stut^;art* 
1858. t 

^ # 

Parigot* J. Moral Insanity in relation to Criminal Acts. N. Y., 1961. ^ • 

Parmelee* M. The Principles of Anthropology and Soddl^ in their 
Relallsns to Criminal Piocedure. New York, 1908. 

Plowden, a. C. Grain or Chaff ? The Autobiography of a PoHoe Mag% 
trate. London* 19081 ^ » 



APPlNDIXf A 


M. C. Tte Ca9e Study of DeBiiqiient Bc|n iit tbt Jinonife 

of Evidence in Cominal Cases. M ed.* Ixmdoni 1040; 
til ed.» 1878; lltfa ed.» by Smith and KeAnedy, 1880; 10%ed.» by 


: «d cd., 1840; iUi ed., imf 6th ed., 1866; 7th ed., by Shan- 
wdoa» Philadelphia, 1874; 8th eS., by Sharswood and Wayland, 0 
vela.. Philadelphia, 1888. 

Bobsell, C. E. B., and Rigbt, L. M, The Making of the Criminal. Lon*^ 
don, New York, 1906. 

Btan, W. B. Infanticide; its law, prevalence, prevention, and history. 
London, 1860. 

Rtlands, L. G. Crime, Its Causes and Remedy. Londoii, 1889. 


Sawin, C. D. Criminals. Boston, 1890. * 

Seaoer, C. Magistrate’s Manual. Toronto, 1901. 

Sommer, R. Kriminalpsychologie und strafrechtliche Psychopathologie auf 
naturwissenschaftlicher Grundlage. Leipzig, 1904. 

Spooner, L. Essay on Trial by Jury. Boston, 1850. 

Stephen, Herbert. Prisoners on Oath, Present and Future. London, 1898. 
Stevens, J. G. Indictable Offences and Summary Convictions. Toronto, 
1880. 

Stolz, J. Cause and Cure of Crim^; with a treatise on Capital Punishment. 
Philadelphia, 1880. 

STRAasN, S. A. K. Instinctive Criminality. London, 1891. 

Su^e and Insanity. 1898. ^ 


Tarde, G. La crimir(ldit4 compar^e. Ist ed., Paris, 1886; 5th ed., 1900. 

L’opinion et la foule. Paris, 1901. 

L’homiAe souterrain. Paris, 19 — . 

ThompsoH.* Physiology of Criminaufy. 1870; 

^ ThomIbon, S. D., and Merriam, E. G. Organization, Custody and Con* 
duct of jAies. St. Louis, 1880. 

Tourrenc, E. £)tat mental des incendiaires. Paris, 1906. 

TRiUN, A. C. The Prisoner at the Bar; sidelights on the administration 
Justice. New York, 1906; 0d ed., N. Y., 1908. 

Valette, P. De r^rostratisme, ou, Vanit4 iTiininr||fa m Ir|fflTf*Tf^ 

Wassermann, R. Benif, Konfession and Verbrechen. Miinchen, 1907. 
Weingart, a. Kriminaltaktik. Bin Handbuch 4ur das Untersu^en von 
Verbredief. Leipzig, 1904. 

Wet, H. Criminal Anthropology. Elmira, 1890. 

IVhbaton, E. R. Prisons and Prayer. Tabor, la., 1906. 

Whxtewat,^. B. Recent Object-Lessons in Penal Science. l|t series, 
London, 1898; 0d series, 1900; 8d series, 1900. 

WlbMORB, J. H. ATvsatiseontheSystemofEvidiyiceinTrialsatComiiion 
Law, 5 vols., Bbston, 1904-1907. 



Wxuuann. Zm |*li 7 d«pBi]iologie des LaaditNidias. Ldpa^ ' 

WalnM, B; <3imcsl48tiK&e* in nui- Inau^: Beih^ « A 

tlllMBUMr»B. Y4Ndldd£oeadiidty«Pnennor«f C^nie* Ni ¥:;«in90^' * 

WooiD 4 |(p.H. WcHDaainFrison. 1889. 

Woods, L. Esssjr on Native Depravity. ISS5. ' ,# i 

WoouDUDOK, C. B. The Grafto^ of Amnica, who tiny ar^yaad how 
tiny work. Chicago, 1906. ^ ^ ^ : ^ 

Woumar, E. Handbuch for den exekutiven Pc^ia- and Kriminal- 
beamten, fur Greschworme und Sdhoffen, aowie fOr StrafauaHibeBnite. 
Dresden, 1006. 

Biydiologie des Yerlnedien. 2 vols., Gross-lichterfelde-Ost, 1908 

(in l^mgenwdieidt’s Emydopadie der modemen Kriminal-statistik.) 

* ♦ 


SERIALS 

(o. p.) Indicates that the journal is known to have ceased publication. 

* Indicates that the journal is continued from the date given. 

UNITED STATES. 

(o.p.) Criminal Law Magazine. Jersey City, Vols. I-XVIll, 1800-1896. 

Medico-Legal Journal, ed. Bell, C. New York, 1884.* 

(o.p.) Psychological and Medico-Legal Journal. New York, 1874-1876. 

AUSTRIA. ^ 

Archiv fiir Kriminal-AnthropOlogie und Kriminalistik. ed%Gross, H. 
Graz, Leipzig, 1899.* 

FRANCE. 

Archives d’anthropologie criminelle, de ciiminologie, et *de psychologie 
normale et pathologique (entitled, 'till Vol. 8, Arrives d#l^thropo- 
logie criminelle et d^es sciences pennies). Founded Lacoussagni, Gar- 
raud, et al.; ed. Dubuisson. Paris, *Lyon, 1886.* 

GERMANY. 

Abhandlungen des kriminalistischen Seminars an der Univermtat ' 

ed. Lisa^F. von. Berlin, 1888 * (irregular; new ser., Vpl. V, 1908.) 

Allgemeine Sebt^y^li^^^^^ninalz^ ed. Rodcoschny. Leipzig, 18 — . 

Blatter fur gerichtliche Anthropologie, e^. See Friedreich's BlaUer. 

Juristisch-psychiatrische Grenzfragen. ed. Finger, A., Hodie, A., and 
Biesler, J. Halle, 18P6 * (irregi^; *Vol. VI, 1908). 

Monatsschiift fiir Xriminalp^chologie und Strafrechtsrefon% edL, Aschaf- 
fenburg, Eloss, von Lilienthal, and von Liszt. Heiddberg, 1904.* \ 

Zmtsdhrift fiir angewandte Psychologie und psychologisdiC Sammelforscihung 
(ooi^uatbn of Beitrage zur Pqrchologie der A}vmgc)j^ ed^ Stem, 
L, W., and Lipmann. O. Leipzig, 1907.* ' 

(o«p.) Zeitsduift fur ^riminal-Anthmpologie, GtliD^piswissendialt imd 
Prostitutionswesen. ed. Wenge, W. 1 vol., Ber]in 9 *iS97. 


■0 



APPENDIX A 


4M 


ITi 



_ <U pn^htois, aeieiiae penale, ed amtiopalogiacriialiitls (fotalBrijr 
igdUBed, Aidiqdo pddiiatria, neuiopadiolagia, antnqpologia criminide, 
0 mei&ina legale). IXr., Lomhraao, C.> (Nrotilo, B. B., ai||i Feiri, 
E.{ AL Andenino. Torino, 1880.'* 


SOtITH JtllERICA 

AiddvM de criminologia, medidna legal y psiquiatria. ed. Bamoe e In« 
g^piieraa, J. Buenos Aires, 1802.* 

Criminok^ modema. ed. Gori, P. Buenos Aires, 1898.* 



APPENDIX B. 

Works on Psychology of QeneraX Inieresi. 


Asojssjl, James B. Psychology. New York. H. Holt & Co. 1904. 

Baldwin. J. M. Handbook of Psychology. New York» 1891. 

Bell, Sir Charles. The Hand — Its Mechanism and Vital Endowments. 

Philadelphia, 1885. . 

Binet,A. Lefa&ueinteUectuelle. Paris, 1898. 

Bourdon, B. L’expression des* Emotions et des tendances dan le langage. 
Paris, 1899. 

Chamberlain, Alexander Francis. The Child: a study in the evolu- 
tion of man. London, 1907. 

Cowles, E. The Mental Symptoms of Fatigue. New York, 1898. 

Dewet, John. Psychology. 8d ed. New York. 

Ebbinohaub, H. Psychology. An Elementaiy Text-book (translated by 
Max Meyer). Boston, 1908. « 

%>. \ 

Freud, S. Zur psychopathologie des alltagslebens, etc. 9* aufl., Berlin, 
1907. 

Die Trauzndeutung. 

Hall. 6. Stanley. Youths its EduAitive Regimen and HygleSe. New 
Yorit, 1907, * 

• ® 

James W. The Principles of Psychology. 9vo]s. New York, 1890. 

Janet, Pierre. Lautomatisme psychologique. Paris, 1889. 

The Major Symptoms of Hysteria. N. Y., 1907. 

Jastrow, J. The Subronsdous. 

Jones E. E. Influence of Bodily Posture on Mental Activities. N. Y., 

1907 

Judd, C. H. Psychology. N. Y., 1907. • 

Kura, Irvino. The Psjrftiology of Child-development. Qdcago, 1904. 
2d ed * 

MacDonald, A. Abnormal Man. Washington, 1893 (United St||ea Bureau 
of Education Circular of Information, 1898, No. 4). 

Manasbinb, Marita. Sleep, its physiology, pathologf, Iqggieiie and piy^ 
chology. London, 19l8. *• 



^PENl^DE B 


- P iBb IXuxilafikou^ qf EffideiK^. N. Y.» IW. 

•■yiHB^gj|ipfcj Chabligb a. Pqrehol(^,^(Mrmal.aiifl morbid. cLondoiit 1901. 

C. A treatise on'facts or the weight and value of Evidendb. 
£|iib. Northport, 1908. 

Fatigue. (Tr. by Margaret Drummond and W, B. DrunyAond.) 

N 

- 1 ^ ■ ' 

Nobswortht, Naomi. The psychology of mentally deficient children. 
N. Y., 1906. 

Ofiweb, Max. Das Gredachtnis, etc. Berlin, 1009. 

Paulhan, F. La fonction de la memoire et le souvenirs affectif. Paris, 1904. 
PiLLSBUBT, W. B. Attention. New York, 1^. * * 


Bxbot, T. The Psychology of the Emotionf. London, 1897. 

Scott, W. D. The Psychology of Public Speaking. Phil., 1907. 

• SiDis, B. The Psychology of Sugg^tion. N. Y., 1898. 

SiGHELE, SciPio. La foule criminelle: essai de p^chologie collective. 
Paris, 1901. 

Stout, G. F. Manual of Psychology. London, 1907. 

^ Tarde, G. L’opinion et la foule. 2d Al. Paris, 1904. 

Titcreneb, E. B. Lectures on the Elementary Psychology of Feeling and 
Altentiy. N. Y., 1908. 

A 'Hat-book of Psychology. N. Y.,'1’909. (New ed. with additions.) 

Wells, Freder^L. * Linguistic Lapses. With especial reference to the 
perception ^f linguistic sounds. N. Y., 1906. 




INDEX. 


ABSBCBOlfBili 216, 274. 
Aceompamments, imitative, of action, 
48. 

Aecnxaoy, psychological, and require- 
ments of law, 107. 

Affection, and passion, in judges, 417; 

in witnesses, 418; and hatred, 418. 
After-images, 442. 

Aged, memory of, 272. 

Aim, of applied psychology of states 
* of mind, 3. 

Albmburt, 172. 

Alfiebi, 393. 

ALTIfANN, 481. 

Amnesia, retrograde, 274. 

Analogy, 144; danger of, 145, 147; 

justification of, 146. 

AndbAsn, Mfi. 

Anger, 28^ motive, 72; against 
object, 71; against self, 75. 

Aboell, 187. 

Apriorism, 127. 

ABIBTOT14I, .101, 160, 165, 188, 25^ 
0 271e|302. 

Abnheim, 21Qp « 

Arrest, influence of, 67. 

Association, 254; difficulties of, 255; 
^Mjphyijcal expression of, 256. 
Assumption, 148, 149. 

Astonishment, described, 92; causes 
of, 93; significant in law, 93. 
Attention, effect of, 40; and the sub- 
conscious, 248. . . • * 

Attitude, intellectual, varieUes of, 
^ 376; emotibnal, 377; of indiffer- 
• ence, 378; influence of bodily con- 
ditions on^ 380. 

Attraction, Reefing of, 286. 

' ApBEBT, 169, 191, 199, 202, 203, 205, 
^206, 225, 247, 4j8^ 

Axteb^cb, 192. 


Authority, 242. 

Autodidacts, 393. 

Avocation, and errw, 65. 

B 

Baeb, 85, 415. 

BABTS,i5. • ♦ 

Bain, 75. 

Baldwin, 364. 

Balzac, 102, 342, 353. 

Bazerque, 272. 

Bechtbrew, 245. 

Becker, 302. 

Bell, 44, 84, 101. 

Ben David, 67. 

BENEDrCT, 410. 

Benekb, 223, 229, 330. 

Berosow, 43, 76. 

Berkeley, 260. 

Bernard, 125. 

Bernbardi, 72. 

Bernstein, 191, 200, 434. 

Beroquist, 192. 

Berillon, 492. 

Beki4*79. 

Bezold, 211. 

Binet, 367. 

Blank, expression of the eyes, 98. 
Bleuler, 2. 

Blind ^)ot, 207. 

Blumr5dsr, 77. 

Blushing, 5^^ ^ Jaw^^llrevented, 51; 
evidentiaivalue, 52 ; relation to age, 
artificial, 53. 

Boccacci% 29. 

Bois-Reymond, 182, 227, 282, 411, 
463. 

Bolton, 271. 

Boltzmann, 124. 

Bonfiou, 2. ' 

Boree, 

Borbt, 22#, 377. 



504 


INDEI 


BoimDiN^ 308. ^ 

Bodbdok, 359. 

Biys, as ^ntnesses, 366/ 

Braun, 320. 

Brief, iQuid jury, 164. 

Btfghtness and clearness, 199. , 
Bboubsais, 369. 

Brow, contraction of, 97. 
Buckle, 410. 


C 

Captivation of visual capacity, 439. 

CARUEfi, 480. ^ # 

Carpenter, 453. 

Carub, 24, 84, 101. 

Cattell, 231, 259. 

Causal principle, as method, 118; mis- 
takes in inference of, 119; nexus of, 
and observation, 120; and habit, 
126. 

Causation, law of, neglected, 5. 

Cause, similarity to effect, 121; and 
impulse, 121; danger of aigument 
from, 123; and immediately pre- 
ceding condition, 123; not apriori, 
126. 

Chance, 159; and law, 161; theory of, 
160 

Change, in effect, 12. 

Character, correlated with crime, 55; 
and promises, 58; and religion, 387; 
and laughter, 396. 

Character-units, somatic, 69. 

Child-murder, 358. 

Children, 364; as subjects of, phys- 
iognomies, 87; justice iu, 365; 
sexual differences, 366; as witp 
nesses, 366» dax^ity and country, 367 ; 
senses of, 3677 r8{Mtontation in, 
368; time-sense of, 368; practical 
and unpractical, 369; delinquency 
of, 371; egoism of, 37i; memory 
of, 270. 

Cboulant, 1. 

Cicero, 1^, 265. 

drcumstifuses, irrelevant to proof, 114. 

Cl4P«rb^b, 49, 50, 227. 

Cla ss es, the consdenoeless,!!?. 


H 


% 


Clea n icsB, and bil|shtaeiM|, 199; fia. 
fluences of badtground on, liA.. 

Color, 204;^ existence ^305; diie|l^ 
pearanoe of in^ darkness, 206. 

Combe, 487. 

Comparison, influence ofjbodfly con. 
ditions on, 381; msa inference, 
170. 

Conceit, causes guarded statement, 8; 
caused by sexuality, 325; influence 
of, on knowledge, 328. 

Conception, 221; basis of, 225; sub- 
jective nature of, 225; influenced 
by environment and training, 228; 
feminine, 333. 

Concomitants, accidental, and cause, 
127. 

Condillac, 188. 

Conditions, influence of on language, 
291; constantification of, 11. 

Confession, 31; and secrets, 31; mo- 
tives of, 32, 109, 114; begios judge’s 
work, 33; not proof, 33; uses of, 34; 
suggestive influence of, 36; how 
offset, 36; truth of, 114; |)artial, 
110; accusing, 112; y^bility of, 
114. ^ 

Connection, logical, and experience, 
142. 


Consequences, and knowleto, 184. 
Conservatism, of woman,C^0. 
Constantificatioi^ of conditiolis, 11. 
Contact, reaction-time Ho, 218. 
Contraction, of brow, 97; significance 
of, 98. 

Contradiction, insurance 
Conviction, self-developed, 68. 
Copernicus, 222, 223. 

Corre, 2, 307. 

Cdrrectness, formal vs. material, 4; 

iiifluence of effort on, 142. 

Cotta, 84. ^ 

Cournot, 153. ^ 

Cramer, 427, 402. 



Crime, objective, 3; andi^destie^ 68; 

and need, 57; and waman, 310. 
Criminalist, 2 . ^ ^ 

Crooks, underestinofkted, 428. 



mmt 


Onieltr* t« * Uflodtidriitiiiett 

(B(6« 7T{ tad 77; and egSkpsy* 

,78; f^ne, 3W. 

Cttatdnii liBtienoe c$ on «risual pei^ 
oeptiooi |03. 

41 D 
Daxuicaons, 2. 

“Dark” peroeptiooB, 228. 

Darknen, viaon in, 204. 

Dabwin, 44, 46, 61, 73, 74, 76, 84, 87, 
88, 90, 92, 99, 104, 237, 287, 330, 
410, 411. 

Deafness, 211. 

DaaiSRRB, 410. 

Defiance, 94. 

Deformity, evil results of maltreating, 
70. 

^Debk, 213. 

Drktrrrw, 416, 

Delboruv, 433. 

Dblbruck, 479. 

Ddinqueney, Juvenile, 369; influence 
of puberty on, 370; exaggerated ac- 
counts of, 370. 


Derision, 9i 
Drscartbs, 188. 

Desire, 07; and crime, 6$. 

Dbspinb, 411. 

Dbssoir, ^102. 
a Dialeetn 293. 

Dzebl, 21, 25S|| 

Diets, 436. * 

Dilettantes, 393. 

^ISfimensign, third, and image, 235. 
Discursiveness, help against, 19. 
Dishonesty, in women, 341; causes 
hypocrisy, 343. 

Dispositions, 234; and habit, 408. ^ 
Distribution, equal, and probabili|y, 
133. 

Disturbance, factors of, 21. 

Dorxbb, 192, 260, 403. 

Dream, 481. 

Dress, 82, 831 
hmiiL, 410. 

Dnnk, quantity of, ^96! 


Drobibcb, 180, 269, 282, 268, 374. 

Dbuci:i^492. ^ 

Drugs, influence of on senito of toiaeh> 
215. 

Duality, of c&usal problem, 11^ 

Duchbnnb, 85. 

Difplibation and imitation, 415. 

Dying, memory of the, 274. 

£ 

Ebbinohaus, 259, 260, 262, 265, 271. 

Eckabtshausen, 1. 

Education; by examples, necessary, 24; 
dang^ o9, 386; of^jury, 24; one- 
sided, in witnesses, 392. 

EffecCll. 

Effort, influence of on correctness, 142. 

Ego, influence of dual nature of, 252. 

Egoism, potent in law, 25; important 
in examination, 26; criterion of ve- 
racity, 28; of children, 371; of 
foolishness, 401; and prejudice, 413. 

Ellis, 2. 

Eloquence, of judge, 163; and jury, 
164; of pleaders, 164. 

Emotionalism of woman, 359. 

Emotfbns, 283; effect of, 100; grada- 
tions in, 284; how to judge, 287. 

Engel, 85. 

Ennui as submerged sexuality, 324. 

^ Envy, ^9. 

Epicttrus, 160. 

Erdmann, 232, 218, 396, 399, 400. 

Error, and avocation, 65; how ex- 
cluded, 13. 

Esprit ^ corps y 64; and evidence, 65. 

E88EB,n02, 405. 

Estimation, of optical magjpj^udes, 428. 

EuLENBERQ .^ ^k^- ' • 

Events, psychical, and physical pro- 
cesses, 42. 

Evidence, conditions of taking, 7; 
method ol taking, 7; effect of per- 
suasive, 36. 

Examples, education by, necessary, 24; 
dangers of, 251. 

Excellences characterise, 25^ 

Exceptions |nd rules, 134, i; 



Ibbin, 166, 174, 228, m, 287, 238, 
263, ^ 

Plpe^Atioil^ 

Expertly 14; are human, 14; their 
oph^ of judidazy, 37; and ndee 
of imeacence, 133. 

h^Lpodtion, influence of on meanii^, 
290. 

Expression, incorrect forms of, 296. 

Expressions, emotional, 43; inherit* 
ance of, 43; contradictory, 43; 
Darwinian principles of, 88; dan* 
ger of mistaking, 89. 

Eyes, closing oip89. 4.-^ 


F 

Factors, of disturbance, 21. 

Facts, why overlooked, 250. 

Fainting, cause of, 76; of women, 
344. 

Fallacies, 177; the pathetic, 398. 
Fancy, and memory, 264. 
Far-sightedness, and myopia, 201. 
Fatigue, and misunderstanding, 473. 
Fear, described, 74; and innocence4 
420 


Fbchnbb, 188, 200, 220, 378, 43t> 448, 
458, 465. 

Fbrbbro, 215, 315, 339, 480. 

Fbbri, 2. 

Fbrriani, 364. 

Fichtb, 259. ^ 

Pick, 150, 191. 

Figures, memory for, 268. 

Fink, 302. 

Fischbr, E. I., 160, 191, 197, 221, 
377. - 

Fibchbb^.^no, 352. 
Flournoy7^98!>^ 

Foderb, 436. 

Foldbs, 179. 

Foolishness, 253, 399; ]||rdmann on, 
400; egoism of, 401 ; intellection 
of, 405. 

Foot, 104. 



f :, time of, 271. 

life, 67; and inference, 168; 
perc^tion of, 20|^. 


Fnaro, 164 

FRiBniumr, 416%. - 

FmBnsBiGB, 45, 5 % 

Friendships^ of igmm, 368* 

Frobbl, 20. 

Function, feminine, defiita imMy 
304. ^ 

Funded thoughts, important 21; 
cult to discover in jurymen, 22. 

G 

Gall, 84. 

Galton, 215, 259, 410. 

Gassendi, 188. 

Geiger, 240, 288, 296. 

GeneralisationB, mistaken, 178. 

General view, importance of, 55. 
Germany, 1. 

Gbrock, 161. I 

Gerstacker, 53. 

Gessbiann, 85, 101. 

Gesticulation, observation of, 49; com- 
pared with writing, 49. 

Gesture, 43; importance of, 44; na- 
ture of, 45; relation to voice, 48. 
•Gibaudbt, 85. ^ 

Girls, as witnesses, 366.^ 

Gnbist, 5. 

Goethe, 25, ^56, 239, 247, 249, 387, 
388, 464, 468, 479. 

Goldschmidt, 5. ' 

•’’Goltz, 86, 348. * 

Grashet, 115. ^ 

GkATiOLET, 87, 88. 

Grohmann, 1, 283, 370. 

Gross, O., 176, 179. 

Guggenheim, 7. 

Gubnill, 180. 

Gutbeblet, 181, 182, 391. 
Gturkovbckkt, 69. 

• H 

Haacke, 410. e 

Habit, 406; and skqsticism, 127; 

skill, 407; and disposition, 408.* 
Hair, rising of the, 73; tiniiag white, 
73. 

Hall, 367. 





HriliirinAp>> diitiaiuWied from il- 
oauaw of, 456. 
offeet of use on, 101; 
^ bibliogtilhy of, 10^; deacribod, 102; 
evidenllil value of, 101, 103; move- 
aettto^;i04. 

HaBI<B88, 

EAxmtwsm , 75. 

Habtknbtbin, 60, 252. 

Habticakn, 167, 177, 281. 
Habblbbunnbb, 39. 

Hat, 53. 

Hate, in women, 354. 

Hatr^, 286, 418. 

Hausnbb, 31. 

Hearing, problems of, 208. 
Hxsbwaobb, 482. 

Hbinbich, 205. 

• Heinboth, 1, 327. 

Hbllbnbach, 103. 

Hillbbbano, 105, 106. 

Helmholtz, 42, 189, 191, 197, 202, 
204, 207, 218, 233, 241, 242,380, 407, 
429, 443, 449. 

Help, against discursiveness, 19. 
Hblvetius, 

Hbnlb, 50. M 
Henbi, 367.^ 

Henbbn, 259. * 

Hbbbabt, 85, 188, 236, 259, 383. 
Heredity, ^0. • 

Hebinq, 2A,I278, 403. 

HeroificAtion, 253. 

Heusingeb, 85,^09, 367. 

Hioieb, 245. 

Hippbl, 56. 

HiRsca,^92. 

Hobbes, 255. 

Hoffbaueb, 1, 319, 488. 

Hoflbb, 161, 243, 267, 464. 
Hofmann, 227. 

Holland, H., 274, 373. 
Holtzbndobff,^. 

Anne-siokness, influence of, 78. 

Honor, 421. 

Horn, 486, 457, 465, 473. 

Hubebt, 274. 

Hd%HB8, 85. 


HmiBOLBT, 160, 201. 

Humb, IV, 126, 129, lao, m, 157, 
164. 171. 2^ 240, &4. 360^ 889,401). 

Huxlbt, 176. 

Hypocrfry, feminine, depends ^ dis- 
• honesty, 343. . 

Hysteria, 331. 

1 

ICABD, 312. 

Ideas, imaginative, 459; personal 
equation in, 462; observation of, 
463; and perception, 464; and pre- 
monition, 466. 

Idiots, ntomory of, 270. 

Ignorance, 23; to be generally pre- 
supposed, 23. 

Ihbbing, 10. 

Illumination, retrospective, of per- 
ception, IM; differences of, 200. 

lUusionB, of memory, 275; how dis- 
covered in witnesses, 423; classifica- 
tion of, 424; limits of, 424; and 
false inference, 425; optical, 428; 
of movement, 435; subjects of opti- 
cal, 436; reasons for, 437; auditory, 
443; causes of, 444; of normal 
people, 446; tactual 449; of taste, 
452; olfactory, 453. 

Image, 233; difference from object, 
233, 234; and speech, 235; and 
third dimension, 235; and move- 

^ ment,^36; alterations observable 

in, 236; and time, 237. 

Images, and truth, 224; effect of on 
views of the uneducated, 391. 

Imagixia^on, 232; diflSculties of, 233; 
ideas^e to, 459. 

Imitation, accompanying ^tion. 48; 
and the crowd. 4JI_^.i .^tiffSuplicatipn, 
415. 

Impatience, 19; dangers of, 20. 

Inanimate, nerversity of tjie, 72. 

Inclination, b 93; and vagabondage, 
394. 

Indifference, attitude of, 378. 

Induction, 137; and the lawyer, 138; 
and analogy, 138; difficinies 
139; sym^thetic, 440. 


udties of. 
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<t(Bl— M'4 IM; 'rMoii to logje wid 
p«y«ji)Kii0^^ 2^; md Mtt|»tioiii, 
467; afid forta, 166;i, tmec^iicioua, 
168, and oompariacm, 170; and poe- 
170; and hiaiorioal truth, 
171; Humeon, 171; and irrQ6*^i]arity 
173; mad# by witneasefl,* 175; 
and MS., 175; Origin of mistakes in, 
176; false, oompared wiUi illusion, 
425. 

Influences, reciprocal, 121; isolated, 
406. 

Information, source of, 62. * 

Innervation, mascular, aid d|^t, 204. 

Instinct, matemaf, 321. 

Instruction, public, and understand- 
ing, 241. 

Intellection of foolishness, 405. 

Intelligenee, feminine, 332; weakness 
of, 362. 

Intercourse between Judges and ex- 
perts, 14; and jur 3 rmen, 15. 

Interest, 37; importance in judge and 
expert, 38; how aroused in wit- 
nesses, 39; and attention, 39; in- 
fluences conception, 381. 

Intermediaries, skipping of, 124. 

Intoxication, 484; and responsibility, 
485; and theft, 488; Hoffbauer on, 
488. 

Irradiation, 442. 

Irritation, causes crime, 77. 

Isolation, effect of on character, 396; 
on health, 397. 

Issue, must be defined, 11. 

Inventors as witnesses, 66. 

Jambs, W., 18/, 

Jealousy, in women, 351. 

Jbsben, 186, 275, 482, 483. 

JoDL, 259. ^ 

JosT, 267. 

Judge, 9; relations to witness, 9; 
and experts, 14; and jury, 15; and 
eonfesrion, 31; importance of inter- 
to,fl4; as persuader, 162; affec- 
tion «md passion in, 41^. 


JtdgMit, 165; and i nfses nce, 165; 
and numbers, 174; feniafiia,^. 

Jurisprudence a natural jgieswa,* 

Jury, 24; education of, 24; to be 
studied, 165; trial by, 106. 

Justice, criminal, 1; of women, 850. 

K 

Kant, 2, 45, 64, 131, 154, 160, 173, 
188, 251, 263, 264, 267, 283, 361, 
388, 401, 402, 403, 409, 421, 
475. 

Kbmsibs, 270. 

Kibfeb, 478. 

Kirchmann, 152. 

Knowledge, 183; and consequences, 
184; and truth, 184; possibility of 
a priori, 7; of human nature, impor- ^ 
tant, 15; compared with knowledge 
of law, 16; feminine, influenced by 
conceit, 328. 

Koch, 2, 259. 

Koslow, 410. 

Krafft-Ebing, 2, 318. 

Krapeun, 259, 277, 292. 

Kraus, 2, 68, 324, 371,^3, 401. 

Krixs, 153, 192, 210, 263! 

Kulpb, 260, 276. 

Kurblla, 2. 

L 

Lafontaine, 369. 

Ijlorave, 234, 492. 

Lange, 85, 259, 367. 

Language, importance of, 7^7; re- 
lated to character, 288; substitu- 
tions of, 289; and tone, 290. 

Laplace, 150. 

l^\NDOIB, 81. 

I^dsberg, 101. 

Larden, 435. 

Larochefoucauld, 58, 100, 128, 402^ 

Labchi, 416. * 

Lasson, 259. 

Laughter, cause of, 76p and ehaiv 
acter, 396. 

Lavater, 83, 84, 
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lat; Wcl)ar*% 188; 
li|f|[WWiinn^^^ vi, aad pi^ologieal 
undeivtoiidingi 

ML • 

lMUUSDlt^85. 48, 84, 252. 

Letp% in inferenoe, 167. 

IdB BiKOi^l 84. 

Logal Mkoioes backward, 5. 

LmuMSf 42, 259, 284. 

LnsMzn, 135, 149, 188, 275, 385, 482. 
IdBBOXJX, 337. 

LiCBTBirBBBO, 238, 275. 

Lesbmann, 135, 1^, 204. 

lie, the, 474; the pathofonnic, 479. 

Libbsch, 101. 

linee, position of, 429; illusoiy, 431. 
Lepm, 138, 144, 234, 246, 254, 379, 427, 
429. 

o LonacB, 365, 368. 

Locality, influence ci, on recollection, 
266. 

Loan, 150, 188, 262. 

Lohbeno, 31, 280, 474. 

Lombbobo, 2, 45, 77, 195, 215, 315, 
326, 339, 340, 341, 346, 355, 369, 
373; 410,^16, 480. 

Lonqvt, 

J^TZB, 28, 78, 85, 158, 160, 199, 264, 
326, 328, 379, 427. * 

Love, in women, 309, 350. 

Loyalty gi women, 347. • 

^ Luca|, 4iA 


Mach, 222.' 

MAQsr^gi, 85. 

Hantboazza, 85, 319, 334, 341, 343, 
344, 355. 

Mabbx, 39. 

Mabchaud, 410. 

Mariok, 301. 

Mabbo, 2. 
idARTIKAK, 410. 

• mASABTX, 130. 

Masgbka, 2. 

^ Maeter-lawyer, thc^ 9. 

* ^terial, source of) 4. 
flaternal instinct, 3211 


IIadmubt, 8,^48, t8L 
276,«8, 893,|f5,481. 

Mavu, Hash, 117. 

BIatbb, vok, 184, 255. 

Bjaxims, dbout women, chagerous, 
308. 

JditNONQ, 119, 188, 459, 471. 

Memory, 258; and reproduction, 261; 
and time, 261; theories of, 262; 
proportionate to activity, 263; Kant 
on, 263; of pain, 264; and fancy, 
265; of the dying, 274; of the senile, 
375; anomalies of, 272; and wounds 
in tie head, 273; allusions of, 275. 

Men of power as witnesses, 66. 

MBld»BB, 5. 

Msyo, 7. 

Menstruation, facts of, 312; effects of 
beginning of, 313; modifies percep- 
tion, 314; and sensibility, 315; 
causes theft, 316. 

Method, defined, 3; of drawing out 
witnesses, 20. 

Mbtzobb, 1. 

Mbteb, L., 53. 

Mbybr, M., 448. 

MeAtebt, 52, 85, 86. 

Michel, 85. 

Michelet, 307. 

Mill, 121, 123, 138, 153, 154, 155, 156, 
173. 176, 178, 181, 223, 290, 388. 

Biistafes, of inference, 176; aprionstic, 
177; xA observation, 177, 222; of 
generalization, 177; of confusion, 
177; of the senses, 422; in practical 
aff^, 423. 

Blismiderstandings, verbal, 467 ; 
through verbal 8ub8t|ty(ions, 470; 
through 

Mitchell, 77. 

Mittbbmaier, 32, 106, 149, 161, 175, 
188, 30^ 368, 38fit 398, 492. 

MnemoteoLoique, 279: dangers of, 
280. 

MoBiirs, 307. 

Moll, 477. * 

Money, ftod women, 338. 

Monnniqbhoff, 484. 
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aam^ 


ll«uv,869. 

458. 

Motivaii Appamit and real, 68. 
Mouth, cloMug of, 80. 

Hovaouiil^ lUuiions of, 435; and !m* 
age, 236. 

MOxjjba, J,, 84, 86, 465. 

M6nch, 1. 

MunanBBXBG, 174, 179, 210, 258, 283, 
468, 481. 

•N ^ • 

Nacks, 45, 71, 77, IjO, 181, 238, 300, 
478. • 

Naivet4, 402. 

Namee, mmxaj of, 268. 

NAasi, 368. 

. Natobp, 258. 

Natural Beienoe, method of, in daily 
routine, 8. 

Nature, and nurture, 384. 

Need, and crime, 57. 

NnuMAim, 318. 

Newton, 101, 251. 

Nexus, causal, and observation, ibo. 
Noel, 84, 252. 

Normal people, auditory illusions of, 
446. 

Nostalgia, 77. ^ ' 

Number, and judgment, 174. 

Nurture, and nature, 384; influence of, 
385. 

0 

Objectivity, feminine lack of, 5^4. 
Observation, as corroboration, 55; 

differene^*4m^6. 

Obstinacy a fornTTiT^jmsm 27. 
Occupation, and inference, 167. 

** Occurrence,” 256. 

Officials, impose on witnes^, 8. 

Old maid, the, 329. 

Olfactory illusions, 453. 

Olzblt-Newzn, 385. 

OppENHxm, 364. 

Qppi t^unft y, 57. 

OigamBBbn,ofcaae, 12, ^ 


Ofleitlatkm, 230. > 

Orifiea, infidensee ihB of 
through it, 430. 

Qbtr, 255. <» 

OSTWALD, W., 243. 

OmNcmh, 137. 

OttolbnObz, 185, 215. 


iPain, reaction-time to, 218; 
of, 264. 

Fl&li^, 50. 

Panum, 483. 

Paramnesia, 275; causes of, 276. 

Pabibh, 427. 

Passion, and affection, 417; in judges, 
417; in vdtnesses, 418; and hatred, 
418; process of, 420. 

Pathetic fallacy, the, 388. 

Patience, importance of, 18. 

Peculiarities of recollection, 268. 

Perception, purity of, 190; visual, 
198; and sise, 189; relation to con- 
sciousness, etc., 221; limitations 
of, 225, 226; influence of environ- 
ment and training on, 2ft7; " dark,” 
228; howtotestdiffenw^ in, 229; 
of experts, 229; subconscious, 23Q; 


and orientatmn, 230. 


personal equation, the^ 376.^ 
Perspective, 430. ^ ^ 

Pe^ersions, moral, a«|;ociated with 
pathological phenomena, 45. 
Perversity of the inanimate, 72. 

Pesch, 188. ^ 

Petbonievtos, 147. 

Petbubkewibch, 410. 

Phenomenology, defined, 41. 
Plnpenology, relation to physiogno- 
o^cs, 85. 

Photographs, judgment of the unedu- 
cated on, 390. • 

Physiognomies, bibliography of, 84;' 
defined, 85; basis of, 86; best 
studied in children and simple people, 
87. 

PiDEBIT, 84, 87*,^. 



mmtt 


• i48. 

4 i. * 

PliA.i!Dr S>*4| 250. 

PtOscan, 364. 

Fbet% tuft on woman, 305. 

Poiaoningi a feminine crime, 356. 

POBTA, 83. 

Poeition, of lineB influences sise, 427. 

Possibility, 157; and inference, 170. 

PoTBT, Du, 269. 

POUCHBT, 9, 73. 

Practieality of soientific method, 11. 

P^regnancy, 317. 

PrejudioeSi 177, 412; and egoism, 
413; and names, 414. 

Premonitions, 466. 

^ Prepossessian, 412; and egoism, 413; 
and names, 414. 

PRBTBB, 210, 368. 

Principle, the fundamental, 4. 

Probability, 131; and skepticism, 131; 
increases through repetition, 132; 
and^ equal distribution, 133; value 
of, 148; ^nditioned and uncondi- 
tioned, Vn ; Kirohmann on, 152; and 
«criminal procedure, 157; and rule, 
158. 

Promises, and <;haracter, 58. 

Promotem u witnesses, 66*. > 

^ Proof girrel^ant circumstances to, 114. 

Propaedeutic, f>hiloso|fliical, 1 . « 

Property, wbman’s sense of, 346. 

“Proved,” 147. 

P^chak^lal handling, correct and 
incorrect, 15. 

Psychology, criminal, of law, 1; a 
bone of contention, 2; as psychiatry, 
2; as anthropology, 2; form of,s2; 
and statistics, 179. • 

Puberty, influence of, on juvenile delin- 
^ quency, 37(f 

* Pqnctuality, feminine, 340. 


Qpalities, now related^ 61. 
Quants, 206. 


()iiafTefairithwcdMa,38^ ^ ^ 

QuesjdcSs, poaitiveHkiMl p ega iw ii 130. 

Qubtblbt, Ao. * 

R 

Rage, 96. 

Eeco^tion, 221, 260. 

Reflex actions, 79; how caused, 79; » 
distinguished from habit, 80; not 
inevitable, 81; require cooperation 
of brain, 82. 

Rbonaui/t, 2, 292. < 

Reich, 85, 307. 

Rbicbhnbach, 76, 313. 

Reid, 89, 130, 188, 259, 430. 

Religion, and character, 387. 

Renooz, 307. 

Repetition and probability, 132; and 
touch, 220; influences perception, 
228. 

Reproduction, and memory, 261 ; forms 
of, 263; rules for helping, J265; and 
lo^ty, 266; peculiarities 'of , 268; 
field of, 269; of idiots, 270; of 
children, 270; of the aged, 272. 

Resignation, 96. 

Resijution, importance as sign, 91; 
in jurymen, 92. 

Responsibility, and intoxication, 485. 

Ribot, 259, 385, 411. 

RlpBARDBON, 410. 

RoNCdfioNi, 215. 

Rosbgoer, 63. 

Rosenkranz, 160. 

Rule, 158; and exceptions, 134; and 
pro^bility, 158, for helping rec- 
olh^on, 265. 

Rykere, 307. , 

'a d 

Sadism, 77. 

Sand, 352. 

Sander, 219, 275. 

Saulle, Du, 316. 

SCHACK, 84. 

SCHAUICANN, 1. 

Scbebebt, 85. 

ScmEL, 109, 147, 159, 160, 174 «««, 
376, 381j 
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384, 

ScBBXNex-KomNO, 77, 115. 

SCBUXiTEB, 79. 

ScHUPPi, 237. 

SCHWABTE, 120, 192. 

Schwsigvb-LbbcbonpbxjD, 307. 

ScHWOB, 317. 

Scorn, 93; inintncaaes, 94. 

Secrets, 28; hard^ to k^p, ^29; judge’s 
duty toward, 29; as eoniession, 31; 
damage through revelation (i, 30; 
how disoovered, 31; and women, 
364. 

Self, as centre of reference, 248. 

Self-knowledge, a guide, 58. 

Senility, 372; in witnesses, 374; types 
of, 374; memory in, 375. 

Sensation, subjective, 191; and nerv- 
ous system, 192. 

Sense-perception, importance of, 187; 
relation to optical and acoustical 
knowledge, 189; and social status, 
190. 

Senses, of children, 367; vicariousness 
of the, 193. 

^ Seroi, 319, 350. 

Sbrnopp, 410. 

Servants, as sources of information, 63. 

Sex, as submerged cause of crime, 322; 
as piety, 323; as ennui, 324; as 
conceit, 325. 

Sexuality, of women, 320; asx^emal 
instinct, 320; in criminal situations, 
321. ^ . 

Shinn, 364. 

SZCARD, 215. 

Side-issues, confused with central ones, 
116. t 

SiDis, 481, 492. 

SZGHELE, 416. 

Sight, sense of, important, 196; tested 
by tou^, 197; process of, 197. 

434. 

Sise of Hnes influenced by position, 427. 


JonODT, 54. 

IlipnciKEBi:, 

85. 

SCBmpEAUXB, 56, 128, 343, 359, 


Skeptieiain, 127; and habit, 180; and 
pitobabiMty, 131. # , 

^kill and habit, 407. < o 

Skin, tranqKwitioiu of, and taetSa 
sense, 219. 

Sxraup, 85. 

Slaughter, ^40. 

Sle^, 481. 

Smcjl, sense of, 213. 

Smile, the, 94. 

Sims, 302. 

Smuggling, and women, 345. 

Socrates, 7, 169. 

SOMICEB, 276. 

Sources, various, of evidence, 12. 

Sound, direction of, 210; conduction 
of, 210. 

Sparkle, 206; of the eyes, 96. 

Specialist, 125. 

Speech, and image, 235. 

Speed, a test of knowledge, 231. 
Spencer, 44, 46, 74, 102, 360. 

Shnoza, 160, 260. 

Spite, 94; how treated, 95. 

Statistics, and pi^cholQ|pr, 17,9; of 
suicide, 181. 

Statutes, aprioristic, 5. 

Stexnthal, 298. 

Stern, 192, 307. 

Stolkel, 434. 
fTORCH, 238. .. 

Stricker, 48, 118, 122, ltd, 20(i, 236, ' 
?66, 437. 0 

Strindberg, 212. 

Struve, 56, 68. 

Stupidity, 398, 400. 

Style, a:^ character, 58. 

Subconscious, the, 245. 

Substitutions, and misunderstandings, 

m 

Success, conditions of, 14. 

Succession, importance of the order 
of, 13. ‘ o 

Suggestion, 491; not involved in * 
guidance, 9. / 

Sully, 138, 259, 276, ^451, 456, 
464. * 

Symbol and eyi&oflsed, 244. 





Uidt-ehanotcni 40 ; ol 

nition Ol, 46 . * • . 

Uphdu, 260 , 467 , 472 . 


274, 38% 41(^ 462, 466, 

4l8, 416. 

Tafli^ &I 111 &OB 8 of| 452. 

XeMih Iill|f0iii€n9 344. 

395. ^ 

X 0 llipcntUf 6 | 80086 of, 217 • 

XSBTULUAN, 169. 

Testiiooiiy, 'bliod acceptance of, 8 ; 
contradictions in, 108; interpreta- 
. tion of, 108; of women, 310. 

•flunking, mechanism of, 243; and 
cQnnbol, 244. 

TBOliPBOK, 433. 

Thobison, 2. 

TlQEBSTEDT, 192. ' 

Timbre, vocal, 46; influence of emo- Virchow, 86. 

• J 47 co^bomtire valu. of, Vtaual perception, ertiEeua differences 

tions on, *(, coirooo ^ ^ tanooular, 203; influence of 

custom on, 203; in darkness, 204; 
and form, 201 ; and muscular in- 
nervation, 204. 

Voice, relation of to gesture, 48. 
VoisiN, 370. 

VoLKMAR, 1, 15, 39, 60, 67, 74, 162, 
244, 269, 299, 307, 375. 

VUBPASS, 192. 

W 

Waonbr, 180, 181, 385. 


Vagabondage, 394. 

Valuation, of evidence, 12. 

Variation of conditions, 12. 

VAscmnB, 192. 

Venn, IW. 

Veracity,, egoism a criterion of, 28» 
Vicariousness of the senses, 193. 
ViBROBsgr, 220. ^ 

Views, i^u&ce of on evidence, 377; 

of t]||j 0 ^ueated, 388. 

Vincent, 202. 

ViBCRER, 72. 


47. 

Time, and image, 237; of day and 
mental processes, 245; children's 
sense of, 368; influence on concep- 
tion, 383; and isolation, 397. 

Timidity, 75. 

Toes, i04. y 


Touch, 215,’^^ts sense of sight, 197; 

Mdation to other senses, 215; in- 
fluence of drugs on, 215; how af- 
fected by tran^ositionB of skin, 219; 

and wIlMSS, 219; iiAuence of»^T*,*l, M. 
r^po<6tionfc, 220; and form, 220; Wabkonio, 10. 
bodily senfftlreneBS to, 220; ill|i- 
sions of, 4W, 

Tracy, 364/ 

Trainingporwitnesses, 16. 

Tramps, 17; congenital, 18. 

• Tebndblenbxjro, 146, 160. 

• Truth, and persuasion, 161; and man- 

ner, 162; historical and inferenofl, 

171; and knowledge, 184. • 

Ttlor, 288, 2^. 

IkrNDALL, 209. 

• . U 

Understandi*, 238; how gauged in 
. witne8sea,^9; and public in- 
#ruetionr241; 242. 

Uneducated, views of tno, 388. 


We, as a character-mark, 60. 

Weakness, of women, 362. 
Weaknesses, shown to inferiors and 
serv:yfts, 62. 

WebA^, 188, 217, 220, 441. 

Weber's law, 188. - 

Wbrnicke,.«05. 

Wetness, and touch, 219. 

Whatelt, 147. 

Wiener, 851 
WlEBSMA, 39. 

Will, 281. 

WiNDELBAND, 160, 161, 233. 
WlNKLElCANN, 102. j 

Wisdom, 403. 

WiTASBK, 4f4. 
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aO.T8>jaBculty 

Woman. '300; baato of jud^ng^ 808, 

■tatoa of, 802; drfnad hf Iw futo- 
ti<n, 804; port on, 306; differ^ 
frMn man, 807; danger of maa^ 
about, 308; and love, 300, 850; 
erimM of, 310; teatiimmy of, 310, 
quanrtawith, 338; and money, 
pimrtuality <4. {OMenratiam 

* 840; iX— V fc »“i Zol».«,4a3. 


» 845; and property,- 34fl> 
of, 847; iealou||rot351; 
of, 353; hatred in, 854;' 

365; emotionaUam 
neaa'of, %S2; and aeeidfc 88^|^ 
Worda, and oonoaptlon, *90; 

once <m oooo^tion, 881# 

Writing, like geetioulation, 49t 
WuNOT, 86, 2l0, 260. 






